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No. F.3-M/70. 


President’s Secretariat, 
Rashtrapati Bhavan, 
New Delhi-4 
September 25, 1970. 


Dear Shri Kundu, 
The President desires me to thank you for your letter of the 


18th September, 1970. He sends his best wishes for the success of the 
Annual Journal of the University College of Law, Calcutta. 


Yours sincerely, 
(K. R. Gupta) 
Additional Private Secretary 
`a ; 
to the President. 


Shri Madan Mohan Kundu, 
Joint Secretary (Magazine), 
University College of Law Union, 
e Calcutta-12. 


| He sends his best wis 


y College of Law Union, 





Private Secretary to the 
i | | Chief Justice of India 
' September 22, 1970. 


Dear Sir, : 
I am directed by Honourable the -Chief Justice of India to 


acknowledge receipt of your letter of the 18th instant and.to convey 
his Lordship’ s greetings and good wishes ° to the members of the 
University College of Law Union.- 


Yours faithfully, 
(G. V. Raghavachari) 


Shri Madan Mohan Kundu, 

‘Jt. Secretary (Magazine), 
University College of Law Union, 
Calcutta-12. 


Governor’s Secretariat, 
Raj Bhavan, 
Bangalore. 

8th October, 1970, 


Shri Kinkar Chandra Ray, 7 
Jt. Secretary (Magazine), / 

' University College of Law Union, 
Calcutta-12. 


x 


Dear Sir, i 
| Please’ refer- td your letter dated -29th Sepiemiber" "70 reguesting E 
Shri Dharma Vira, Governor of Mysore, to contribute “an article to your 
Annual Law Journal. In reply, I am desired to state that much as he 
would have wished to comply with your request, for want of time, the 4 
Governor would not be able to do so this year. He has, therefore, 
asked me to ony his- goa wishes for ae success of the publication. 


Ta 


| Yours faithfully, 
- (Sri Sathyan) 
Public Relations Officer, 


| l | Law Society Building 
26 Waring Taylor Street 

Wellington,, New Zealand 

31 March, 1971, 


The Joint Secretaries (Magazine), 
University College of Law Union, 
Darbhanga Buildings, 

Calcutta-12, 

INDIA. 


t 


Dear Sirs, | 

I must acknowledge your letter of the 25th March inviting me to 
contribute an article to your Law Journal. 

I appreciate the compliment . in your asking me “to contribute 
an article but regret that my commitments in the forseeable future are 
such that I am unable to prepare one. 


Yours faithfully, 
Solicitor-General 


i Judges’ Chambers, ` 
Supreme Court, 
Sydney. . 

Ist April, 1971 


Messers P. K. Ganguly, Madan M. Kundu, 
Secretaries, 

University College of Law Union, 
Calcutta-12. 


Dear Mr Ganguly & Mr Kundu, 

His Honour, Mr Justice Meares has instructed me to thank you 
on his behalf for your kind invitation to contribute an article to the 
Annual Law Journal. 

His Honour regrets that owing to judicial duties and extremely 
heavy commitments in other spheres, he will not have time to write an 
article for your publication. - j 


Yours faithfully, 
(C. K. Hichay) 
Associate to Mr Justice Meares. 


Trinity College 
Cambridge 
England 


From 
Gareth H. Jones 
Tutor 


16 April, 1971 


Dear Mr Dasgupta, 

Thank you for your kind invitation to write an article for your 
Journal. Unfortunately my existing commitments force me to decline. 
I am very sorry. 


Yours sincerely, 


S. K. Dasgupta, Esq., 

University College of, Law Union, 
Darbhanga Buildings, 

Calcutta-12, 

India. 


= - University of the West Indies 
Senate House, Kingston 7, 

Jamaica. 
April 6,° 1971 
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Joint. Secretaries (Magazine), 

University College of Law Union, Calcutta, 
Darbhanga Buildings, 

Calcutta-12, 

INDIA. 


Sirs, ` 

Thank you for your letter of 25th March, 1971. I am very sorry 

that time does not permit me to contribute an article to the forthcoming | 

issue of your Law Journal (College Magazine) due for publication in 

May, 19717 -2 9-1-2. - 
With every good wish for the success of your Law Journal, 


- 


Y 


+ td 
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| | Yours faithfully, . 
; O. R. Marshall 
Vice-Chancellor 
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Our Homage 





D. N, Sinha 
(Ex-Chief Justice, Calcutta High Court) 





Born : 25th November, 1932 Died: 3rd April, 1971. 
Editor’s Note :— 


The Late Mr. Ajoy K. Ghose was a Lecturer of this College 
from the year 1960 till his death. As a Lecturer, he was very 
successful and popular among the students. He was elected as the 
Editor-in-Chief of the Law Journal (1965-66) and the President 
of the College Students’ Union (1966-67). He was a member of 
the Council for Post-Graduate Studies in Law, which is the 
Governing Body of this College. The teachers and the students of 
this College expressed their profound sorrow at the premature 
demise of Mr. Ghose, ata meeting held on the 7th April, 1971. 
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Editorial 


Sth August, 1971. 


I 
BANGLA-DESH—A VANISHING POINT OF INTERNATIONAL LAW 


We are men, and akata concerns fanaa is of interest to us. We 
would not enter on our list of friends the man who needlessly sets foot upon a 
worm. Man’s inhumanity to man makes by-standerg naturally react in a 
certain way. But it is a triumph of our civilization that we have obtained such 
a mastery over the’ natural laws, that they have ceased to operate. 

# # e. + + 

There is but one temple in the world and that is the body of man. 
Nothing is holier than this high form. We touch heaven when we lay our 
hand on a human body. But this temple today is being razed to the dust 


before the helpless watch of the whole world, which declares the dignity of 
the individual. 


# + è- +o w 
What is happening in Bangla-Desh far transcends the frontiers and the 
fate of any one country. Yet one may wonder if International] Law is still 
prevailing in the civilized states, as opposed to barbaric political organisations. 
Perhaps “civilisation” is one of those portmanteau expressions, a sort of hold- 
all in which one can put anything one likes. , Yet there is a notional but 


clear-cut line of demarcation in the idea, dictated by right reason, which is 
an aa, in every human heart. 


+ + 2 + 4 
” 


A civilised state is an assemblage of civilised men. We in India are 
not altogether happy about the future of the human race, when we think of 
the slow refrigeration of the Earth, the waning of the Sun and the ultimate 
inevitable collapse of the Solar System. But so long as it lasts, human 
nature can not afford to be so much depraved as to hinder us from respecting 
the good as against evil. Our humanity were a poor thing but for the divinity 
that stirs within us. As there is much beast and some devil in man so there 


Kaa fa 


1 # +  & 2 S 

The current question which -stares us in the. face is—how ‘to stop this 
total loss that is taking place in the vicinity of our home? - An exploited 
people has awakened to demand its fundamental freedom of self-preservation 


(ii) 


and self-determination. But everything seems to be fair in love and politics. 
The massive verdict of the people at the polls is eclipsed. Coercion by a 
brute force continues, The International Law of the civilized states operates, 
if at all, in a vacuum, somewhere beyond the earth’s gravitational pull. 


* ae ak Ig * 


While International Law is enjoying a holiday, telling events prove the 
utter failure of the Law. If 80 lacs of people can not remain contained in 
their own state, but seek refuge in the adjacent foreign soil, the fact ceases to 
be an internal event of their home state, and definitely acquires an external 
outlook. Remedial rights arise on the infringement of our national orbit. 


y 


*  ° 4 *  * P3 


Pakistan has deliberately disturbed our national rights by forcing a transfer 
of miniroty population which she partially did in 1946-47. We do not want 
an exchange of populaion in Bengal, as history had it in the Punjab. ` But whv 
cannot we claim a natural frontier up to the River Ganges (Padma) as compen- 
sation for the landed property the evacuees have left behind for their resettle- 
ment and rehabilitation if we are to resetile them? It is possible to take 
lesson from the history in Kashmere and expect that an Azad Bangla Desh 
Force will move and occupy this region. We have a cause of action and right 
to relief. KAB A. | 

i t tx # | 

Thanks to the post-independence foreign policy of the Indian leaders, we 
have no friends, no ally worth the name; only some admirers who drop an 
occasional official smile to satisfy our vanity. Historians agree that the rise 
of China no longer permits us to remain dangerously isolated outside all 
alliances, unless we can effectively develop nuclear power, for which we have 
no resources. Recent history has marked China as the main factor in the 
balance of power in Asia. The centre of Asia has been shifted to Peking. 
We have chosen a cautious policy of “wait and see” against this background. 
Our capacity to absorb the tremenduous shocks over-flowing our frontier has 
received worldwide praise for patience. But will this policy of drift help us 
` in Our national interest? No state is eager to invoke International Law, if it 
does not suit its national interest. In other words every state tries to take 
advantage of International Law to serve its national interest. Why shall we 
not, then, do as others do? It is not the national interest of the allies of 
Pakistan to stop her. It is the national interest of China to send experts to 
Bangla-Desh, while the civil war lasts, to render expert service as EP J 


$ 


by Peking. It is not the national interest of neutrals who are not directly 


affected and involved to protect India’s national interest if India hersel 
hesitates. = ʻa 


4 1 + * # ` 


Excessive Nationalism has taken International Law to a vanishing point. 
The Big Powers have gone into sleep, while China rises in Asia like a' colossus. 
USA has pulled out of Vietnam, being forced to respect the Chinese edition of 
Monroe Doctrine, The failure of the Charter was foreshadowed in Dumberton 


(ii) 


Oaks and the Yalta voting formula coùld not rescue it. The Charter has 
become a heap of high-flown erudition, a luggage of antiquity. At bottom, it 
seems to be a palliative measure with a gnawing doubt.- 


# x + * A 


On December 11, 1946, by unanimous resolution of the General Assembly 
of the UNO, it was affirmed that genocide was a crime under International 
"Law for which the perpetrators, whether private individuals or public officials, 
were punishable, On the known facts and evidence, the Military Junta in Paki- 
stan is guilty and should stand trial like Hitler and Tojo. But instead of that 
we have to hear of the illegal trial of Sheikh Mujibar in violation of the 
charter read with the four General Conventions of the 12th August, 1947. If 
the makers of Pakistan were not tried for disaffection or sedition against the 
‘mother state, how can the maker of Bangla-Desh be made guilty of vivisection. 
Only the planned arrest of Mujibar makes all the- difference. 


# “ * # * # 


We have had enough of International Law promising to do that which it 
can not do. The result of its attempt to deal an evil from national interest, 
rather than at its source as an international evil in an international society, is 
to substitute an outer for an inner control of appetite. 


+ * E E 


Time "has come that we should ask International Law to stand the 
baptism of fire, the test of reality. Our national conscience can not agree with 
world conscience to remain in perpetual hibernation. Mother India received the 
victims of genocide in 1946-47 and mothered them only to make them third 
class citizens. The same magnanimous mother is trying to do the same once 
more, and her failure is a foregone conclusion. 


* ` # * *# o # 


India can not afford to remain a silent onlooker. She must act indepen- 
dently. Independence is a negative term and India is manyways dependant. 
But absolute freedom from dependence is absurd in the .present. international 
society, even for Big Powers. Nor is it necessary. A reasonable ratio of 
fseedom to choose and adore will do for all we want and should have from our 
government. 


a" # 4 NEH 


N = Ever since 1947, Pakistan has followed a bellicose policy towards India, 


d she has received foreign assistance as a bulwark against India and not 
against China. If any country could balance the Chinese power in South East 
Asia,at was India and not Pakistan. One can understand UK’s obligation to 
sugar Pakistan as a relic of the British rule in the Indian sub-continent. But 
the mistake of USA not to recognise India as the greatest bulwark against 
the aggrandisement of China, will go down in history as the greatest blunder in 

ar Toreign policy. Her days of economic imperialism in Asia are numbered. 
and her Vietnam policy announces Chinese hegemony in Asia. She has realised 
the“mistake and is now trying to woo China, but she is bound to fail in her 

inese tryst. - l 


(iv) 


Even now USA is selling or supplying armaments to Pakistan directly or 
indirectly. To set off this policy,.we can, recognise Balgla-Desh Government, 
and sell armaments to the Bangla-Desh Government. Our national interest 
can not afford to let off this business opportunity both from economic' and 
political stand-point. On the facts, as they. now stand, there is no legal bar 
in International Law for this recognition. We can proclaim. to the inter- 
natjonal society the compelling situation created by Pakistan's mis-government. 
India can not take Iying down, the influx of a huge host of Pakistani refugees 
which is shattering her domestic economy, the daily border incidents which are 
reducing her security and peace. 

| +o +o. # * 
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There is no ground for nervousness. ' There is a logic of history and a 
political phenemenon called Balance of Power. India should not make the 
mistake of thinking that all the Big Powers, will retaliate. They will be bound 
to offer their good offices to find out a political solution. It has been 
demonstrated in Vietnam that the Big Powers do not afford to go to war at 
this juncture of world history. So India can and should make hay while the 
sun shines. She must venture if she is to survive. Out of evil cometh good. 
The risk is also worth taking even. at the cost of a localised war, which will 
solve India’s problem of unemployment and trouble in West Bengal. 

* ‘H - - ' & | -4# + 


Recognition is the first step. We should think seriously and decide why 
we should not resort to compulsive means of amicable -settlement with 
Pakistan. The USSR ‘intervened in Czechoslovakia and Hungary. We should 
adopt the same method to put down international outlawry, on thé ground of 
huminity, in defence of our national security, for maintaining law and order 
within Indian territory and for our demestic peace. 

; E IR * | * : 

We should not again make the mistake of a reference under Article 35 
of the Charter, as we did about Kashmere, because we know the temper and 
the tendencies of the Big Powers in the Security Council: - un 

ana Pia TB Mn MB ap AT 

According to historians, India stands at the threshold of a grand 
, Opportunity to put her. house in order. Loss “of time will be fatal and timg 
is slipping out. ov 


| D 
II | | 


ge i g N 
| THE PRESENT PLIGHT OF LAW Ž 
Law is inseparably connected’ with right and justice, “It is not Tightm 
alone or might alone, but a perfect union of the two. It is justice s ing 
to men by the voice of the state.” Whatever dispute may ‘distrub the ‘thou . 


é 
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of theorists, the fact remains that the distribution of the benefits of law today 
is exclusively. in the gift of the state. - i 
# # ` $ ik + 
It is good so far. But if the state machinery is unsatisfactory, can the 
resulting justice serve the standard of expectation? Of late, Legal Realism is the 
prevailing theory put to practice. The Law Courts operate to make justice a 
reality. But a feeling is almost universal that they frequently deny justice or 
at best deliver delayed justice amounting to no justice. The Supreme Court, 
where- the last appeal rests, is also a Court of highest conjecture. 
+ o 1 + # ik 
The common grievance supports a Chinese proverb—“Going to Law is 
losing a cow for the sake of a cat”. Law is a bottomless pit. It is a cormorant, 
a harpy that devours everything. In Law nothing is certain but the expense. 
Shakespeare said—“A fish that hangs in the net, like a poor man’s right in the 
Law, will hardly come out of it.” 


* `- # x + _ # 


When the state is most corrupt, the Jaws are most multiplied. The multi- 
plicity of Jaws and proceedings under them have passed all proportions. A 
multitude of law in a country is-like a -great number of physicians—a sign of 
weakness and. malady. It is a common: sight.that there is so much law, there 
is no room for justice, and the claimant expires of wrong in the midst of right, 
as mariners die of thirst in the midst of water: i 


# # Ci ui 4 


Clearly it is not all well with our Adjective Law. In an era of speed and 
impetuous modern. life, the Civil and Criminal Procedure Codes, the Evidence 
and Limitation Acts require immediate streamlining to go with the new velocity: 
of the times. It is urgent that a Law Commission should guickly bring them 
under time suiting scrutiny. Depreciation allowance must be given to the 
machinery of Adjective Law and if it is not substituted by a modern improved 
model, fit-to cope with the demand, it will ultimately. stop functioning for 
-good. Sooner it is done, the better. 

# ¥* 4 # # 


Time has. also come-to simplify the Substantive- Law and impart it right 

into the mind of schoolgoing children as a process of general knowledge. The 

eavy syllabus for school children has failed.to achieve its bookish ideal. Tt 

is going to be reoriented to the tune of the present times. Educationists will 

do well to decide,-whether -like the teaching of the mother tongue, legal educa- 

tion should start at a tender age, so that the legal consciousness comes easy 
Si automatic like the language. 


L I. 


DUTY IN ADVOCACY | 
MP sir Crisis in the political climate of the state is already telling in all 


eres of life -of the people, including the lawyer’s profession. This has 





l 
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seriously marred the norms and methods associated with this honoured profes- 
sion. Recollection and recapitulation of the time-honoured standards are 
necessary like the lighthouse service to a ship in a stormy sea. 


x x of # x 


Self-harming symptoms of our outmoded Adjective Law prevail in an 
epedemic form all over the law courts. The lawyers who work under such 
conditions are suffering from an unholy criticism for no fault of theirs. We 
in the University College of Law take it as a serious affront, when we find our 
budding lawyers faced with this situation. The litigant public want to fee the 
lawyers only if they can produce the desired result by hook or crook. 

x * * o' * x 
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As a result, the forbidden fruit is eaten. The etiquettes of the bar and 
the dignity of the profession are on the verge of eclipse. Faith in the standards 
has been shaken by systematic flouting of the traditions of trade. The necessity 
of debarring delinquent lawyers looms large. The Bar Council has to decide 
what steps it should take if the profession is to survive with honour. 


* + + Ik * 


Blind support of the client for a bit of fees is clear abetment of client's 
crime. Pettifoggers in law, like emperics in medicine, whether their client or 
patient die or live, take care to be remunerated in either case. They profit by 
both horns of the dilemma and press defeat no less than success into their 
services. 


* # Af K * 


The profession of a lawyer is not supported by the indiscriminate defence 
of right and wrong. Accuracy and diligence are much more necessary to a 
lawyer than great comprehension of mind or brilliancy of talent. His business 
is to refine, define, split haifs, look into authorities and compare cases. A 


man can never gallop over the fields of law on Pegasus, nor fiy across them 
on the wing of oratory. Oo 


Our profession is good if practised in the spirit of it. It is damnable 
fraud and inequity when its true spirit is supplanted by a spirit of mischief 
making and money-getting. : ` 


- 3K # # + + 


As a measure of further elaboration, we publish an article in the subse- 
quent pages of this journal. | 


IV 
LEGAL VALIDITY OF TRANSPLANTATION OF HUMAN OG | 





Legal personality commences on birth and ends in death. All ri 
liabilities of a person last during this uncertain period of time. On birth 


(vii) 


there is an automatic attachment to. rights and liabilities and on death there 
takes place an inevitable transfer, either by premortem act of party or 
postmortem operation of law. : 


3 + * * ' $ 


A dead person has no rights and liabilities as his legal personality perishes 
with him. He has then no right, no property because he has no interest. 
Right is only an interest protected by legal or moral rules. But in three 
things even the dead man leaves behind a relic of living interest and law 
honours his premortem desires. The anxiety „to see one’s deadbody, property 
and reputation safe after death is an universal desire with mankind and his 

- Interest in these extends beyond death. | 
# 4 ae: % + 


Today transplantation of human organs from a deadbody to a livingbody 
is a frequent achievement in surgical science. An enquiry into its legal 
validity has pragmatic value. 


In the absense of any statutory law, a corpse is the property of nobody, a 
res nullias. Even the state has no property in it. There was no law on this 
problem because man wars not with the dead. The pyramidal protection to 
mummified Pharaohs of Egypt was only in the nature of a trust of imperfect 
obligation. 


* * 4 + E 


Recently statutes “àre on the anvil and proposing to intervene on behalf of 
the Socialist State and spectacular legislations are expected in the Socialist 
Family of law. Testamentary disposition as to disposal of the testator’s dead- 
body seems to be obligatory on the executor as a whole, and the testator may 
devise his deadbody or specified parts to any person, hospital or institution 
where it or they will have beneficial use. To wit, Jawaharlal Nehru’s will 
reflects an inclination towards this tendency. But the law is still fluid in 
Intestate cases. Do the first class heirs inherit the right to dispose of the 
deadbody, to the exclusion of others? If so, the heirs must be said to have 
an interest in the corpse of the last owner, and without a statute, hospitals can 
not put it to anatomical uses, unless it is unclaimed. In most cases hospitals 
have the custody but no other right of disposal except disposal according to 

“a@epted custom of the community. Unclaimed corpse perhaps attracts sec- 
tions 71 and 156 of the Indian Contract Act, and ‘after satisfying the require- 
ments of those sections the Local Authority or Hospital may use it for medical 

eC and uses, if necessary and advisable. 


* m m O y% * 


is not clear, whether a first class heir who disposes of the deadbody is 
O to do so.according to received customs of the community or otherwise. 


oas * x + 4 + 
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ed by public demand and declining superstition, we may be ready 
ta state will need a fixed guota of deadbodies from each family 
on the numerical strength of its members. Im the long run funeral rites 


( viii ) 


thay be the State’s statutory obligation, after the corpse has been used for thé 
welfare of the community. ~~. l : 
* * # # + 


The problem is that a living body tries to reject everything forcign to its 
original constitution. As soon as this rejection problem is solved, there will 
be a spate of voluntary gifts, even inter vivos in some cases, for the creation 
of eye-bank, “heart-bank, lung-bank etc. like the present blood-bank. These 
transfers may be at first for the benefit of the family, then for. the society at 
large. Man will not mind his deadbody if he can earn reputation even after 
death. The prospect of postmortem reputation is a pleasure-he will reap alive. 
Compulsory acquisition and requisition of human corpse or limbs is a statutory 
probability in some states before the century is cut. 
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“The Rule of Law is constantly ` under 
stress and strain. “The pessimists describe the 
present time as fhe twilight of the rule of law. 
Their: reason is that due. to various social, 
economic and political considerations there is 
a growing. impatience all over the world with 
laws, their niceties, their delays, complexities 
and their unrealistic, attitude in dynamic socie- 
ties and specially in developing countries. 

In common law countries, which -bad “been 
under the influence of the British tradition `of 
law, the origin of the rule of law'is currently 
traced to the Magna Carta of 1250, the Petition 
of Right of 1628 and the Bill of Right of 1689. 
These three documents of the 13th and the 17th 
century still influence modern legal thoughts. 
The famous provisions of the Magna Carta 

ter alia provided for (a) freedom from arrest, 
intpaisonment, “dispossession of property or 
exile except according to the Jaw of the land 
and its 
to be sold or denied to any one or to be 
‘frfedom of trade for traders and 

è Petition of Right “provides 
(a) that no man should be compelled 





wful judgments, (b) justice was not | 


Rule of Law Restated 


5 By 
“The Hon'ble Mr. P: B. Mukharji, 
Tag Justice, West Bengal and A & N. Islands. 
Rains address- at the State Lawyers’ 

al ana Conference; 1971] 


to pay tax without an Act of Parliament, 


(b) that no man should: be forejudged of life 


‘or ‘limb or “imprisoned or ‘detained except 
‘according to-the law of the land, (c) no soldier 


Or mariner: should be billeted on private person 
arid (d) that commission should not be issued 
to try persons according to the Law Martial. 
Then the Bill of Right followed to emphasise 


(a) that the power of dispensing and suspending 
‘laws should not be exercised without the con- 


sent of Parliament, (b) every subject should 
have the right to petition the King, (c) that 
there should not be any raising or keeping of 
Standing Army in time of peace except with 
the -consent of Parliament, (d) that the election 
of members of Parliament should be free (e) 
that there should- be freedom- of -speech and 
debates or proceeding in Parliament (f) no ex- 
cessive bail and excessive fine should be 
imposed. | | 

In constitutional bistory these are the main 
contents of the rule of law. Much of the future 
development of the rule of Jaw and its present 
position can be traced to these sia events 
in | the world of law, 


9 “UNIVERSITY LAW JOURNAL 


This rule of Jaw, at least partially, finds 
an echo in Bill of Rights or Fundamental 
Rights which are put in the written Constitu- 
tions of the modern world as in U.S.A. and 
in India. The reason for putting them in the 
Bill of Rights or Fundamental Rights in the 


written Constitution is to make them the basic 


foundation of law and to make them immune 
from ordinary legislative attacks. ‘Today such 
rule of law in the Bill of Rights or Fundamen- 
tal Rights includes, among others, (a) equality 
before law, (b) prohibition of discrimination on 
ground of religion, race, caste, sex or place of 
birth, (c) the right to freedom of speech anà 
expression, (d) to assemble peaceably and with- 
‘out arms, to form Organisation or union, (e) to 
move freely (D to reside and settle within one’s 
own country, (g) to hold and acquire and dis- 
pose of property, h) to practise any profession 
or carry on any occupation, trade or business, 
(i) right to freedom of religion and (j) right to 
cultural, educational and minority interests. 
But then these constitutional rights are neces- 
sarily subject to reasonable restrictions whose 
main test is public interest. One of the basic 
ideas of the old rule of law was freedom from 
arrest and personal liberty, but the new concept 
of detention without trial under preventive 
‘detention has eroded much of this particular 
Tule of law. 


Today the Rule of Law has come to signify 
certain basic concepts. The first is the absence 
of arbitrary power. It includes the principle that 
the executive has no.arbitrary power over the 
subjects. The subjects have under the common 
aw or Statute or the Constitution certain rights 
‘which cannot be invaded by executive action 
‘without their having the right to invoke the 
‘aid of the courts of faw. Secondly, it also in- 


“ present age. 


judicial decisions 
should be based on fixed principles already 
established and normally expressed and that 
punishment by retrospective legislation for acts 
regarded as innocent when performed, should 
not be permitted. The history of the Bill of 
Attainder illustrates this principle. Thirdly, 
the rule of law implies the principle that legis- 
lation must favour the limitation of the execu- 
tive and legislative powers to deal arbitrarily 
with individual rights. Fourthly, the rule of law 
implies freedom of the press. Fifthly, the rule 
of law has for its basic foundation the principle 
of equality before the law in the sense that all 
persons are subject to the same laws and sub- 
ject to the jurisdiction of the same tribunal 
without any invidious, arbitrary and unreason- 
able distinctions. This is supposed to distin- 
guish the system of administrative law and ad- 
ministrative courts which prevails in some of 
the continental countries like France. Dicey 
was the classical and traditional exponent of 
this traditional rule of law. 


cludes the principle that 


‘The problem that I pose before you at this 
Conference is whether the traditional rule of 
law can meet the challenge of modern state and 
society in the present age. I shall first endea- 
vour to explain to you how the old traditional 
rule of law has almost completely disappeared, 
both through inherent erosion and external 
attacks. Secondly, it will be. my endeavour t 
~suggest for your consideration the new rule 
law which can come as an effective substiflte 
for the old to help society and the State in the 
Let this be quite cl under- 
stood that no State or social order exist 
without a Rule of Law. The meaningful ques- 
tion relevant in this age is what" at of 
Law in this present context, 
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Although we talk of the rule of law, and 
although speeches and books are eloguent about 
the rule of law, the significant fact. of the 
modern age is that-there is no effective rule of 
law today. All the main characteristic features 
of the old rule of law, viz. (a) absence of arbi- 
trary executive power, (b) equality before the 
law, (c) freedom of speech and the press, (d) 
fixity of judicial decisions, (e) protection of 


property and personal freedom, (f) respect by 


the government of the State for legal limitation, 
are all in the melting pot. Indeed the substance 
has long gone out of the old rule of law. Most 
of us today are now discussing its shadows. 
I shall indicate how the original content 
and characteristics of the old rule of law are 
being slowly pressed out of recognition. In 
doing so it is better to be objective and . to. 
avoid the current temptation of being nostal- 
gic about the past or hyper-critical of the 
present. The rapidly increasing expansion of 


administration in diverse fields of urban, rural, : 


agricultural -and industrial’ developments has 
given rise to a vast body of administrative law 
and the creation of many administrative tribu- 
nals. This is the direct result of the “concept 
and operation of the walfere state which has 
introduced the doctrine of maximum govern- 
ment ,in place of the minimum government of 
the past age on which the old Rule of Law 
as based and founded. This explains the rise 
A exon ‘and administrative powers in 
egn States. The resultant tension inevi- 
tably follows not only in the realm of the Rule 
of Law fbut also in the area of many civil 
liberti The old rule of law on this point, 
iberelore ot maintain itself. : 
Pa, ‘ characteristic of the old rule 


f law About the -equality before the law has 


P 


` constitutional principle. 


also completely broken down for all practical 
purposes. The exceptions to eqúality are larger 
than the equality itself. Legislation on the 
basis of classification is today an accepted 
The recent decisions of 
the courts, under Article 14 of the Indian 
Constitution provide numerous examples on 
the point. The crucial consideration in this 
regard is that the entire concept of equality 
today is radically changed. Many new social, 
economic and political considerations are put- 
ting their pressure on the old basic notions of 
equality on which the the traditional Rule of 
Law rested. The recent decisions of the Ameri- 
can Supreme Court on segregation in educational 
institutions are establishing the new doctrine of 
equality that you cannot be “separate but 
equal”, thereby emphasising the proper place 
for psychological and sociological equality 
more than physical and quantitative equality 
as opposed to qualitative equality. ` 

The third characteristic feature of the old 
rule of law regarding the freedom of speech 
and the press can still be said to be battling 
valiantly on its main ground. But the exten- 
sive and irresponsible abuse of that freedom is 
very often put forward as an excuse in the 
modern age for putting curbs on that freedom 
which ‘are to be found in many special legisla- 
tions, administrative practices and economic 
and political pressures current in the modern 
world, The widespread fifth column activities, 
secret sabotage and espionage and the modern 
brain-washing insidious propaganda technique 
are responsible for many of these curbs on the 
old Rule of Law. Traditional law of treason 
and ‘orthodox ‘crimes are replaced’ by their 
modern versions Which have made nonsense of 
the old rule of Jaw. ` ` 
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The fourth characteristic feature of the 
old rule of law regarding the continuity and 
fixity -of judicial decision when law used to 
broaden from precedent to precedent is now 
sadly interrupted. Multiplicity of decisions and 
‘multiplicity of tribunals have produced a chaos 
of judgments where it is difficult to seek today 
the old sense of security and dependability of 
judicial decisions. The fixity of judicial deci- 
sions is today upset not merely by inherent 
causes but also by extrinsic factors. The in- 
herent causes are the multiplicity of courts and, 
tribunals and the different voices in which they 
speak. The confused tongues of the legal tower 
of Babel have confounded the serenity and 
sanity of decision-making. Their impact on 
one another is always unpredictable. The in- 
creasing absence of noticing the crucial relevant 
authorities of the past in formulating the pre- 
sent decisions, the increasing legislative and 
constitutional practice of altering the law to 
overcome judicial decisions and precedents and 
above ali the current libertarian attempt to seek 
freedom from past precedents have all played 
their part in knocking the bottom out of the 
dependability and fixity of judicial decision 
which was one of the pillars of the old rule 
of law. 

The separation of powers which used to be 


a corner-stone of the old rule of law no longer. 


exists in the traditional sense. The old conflict 
between the executive, legislative and judicial 
- agencies which was reposed by a general accep- 
tance of tacit mutual respect for the undefined 
boundary of each, and which acceptance was 
a marked feature of the old rule of law, has 
reappeared in the modern age in sharp ideolo- 
gical and methodological dialectics publicly 
debating even the topic of committed judiciary. 


Too great an emphasis on statute as a deliver- 
ance, too great a passion for codification of all 
laws by statutory enactments, the frequent 
statutory and constitutional devices of excluding 


justiciability of an issue, and the contrary pro- 


cess of using courts, judicial instruments and 
judicial procedures for deciding basically poli- 
tical issues under the garb of legal masks are 
leading to abuse of courts, Constitution and 
legislatures. They have all contributed to the 
blurring of the old frontiers between the execu- 
tive, the legislative and the judiciary with con- 
sequent confusion of their broad respective 
Tights as a guarantee of the freedom of the 
subject which was the basic core as well as 
the aspiration of the old rule of law. In a 
sense this anarchy of law and legal procedures 
in the current age is a reflection of the general, 
social, political and economic anarchy prevail- 
ing in the modern world. At the present hour 
the contribution of the true jurists, legal philo- 
sophers and the practising lawyers is most 
needed for overcoming this crisis- of purpose. 


In the limited time at my disposal I hope 
I have said enough to indicate that the sub- 
stance of the old rule of law has faded and the 
modern legal world is only clinging to its- 
shadow. The present time demands that we 
leave the shadows and try to create new” sub- 
stance for the new society. It is a challenge to 
modern laws and modern lawyers. 


I shall next proceed to my second aspfct 
of the problem where I shall venture to suggest 
briefly the new rule of law to substitute the 
decadent old rule of law to meet the c Hlenge 
of the modern society and the State. . 


` The first principle that demafds acceftwace 


in the new rule of law is the -legal reeognitionf” 
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of the social responsibilitięs of not only the 
individual life but: also: of individual property. 

The second is that the language of law 
and the procedures of courts must not be so 
exclusive as to prevent the access of the com- 
mon man to make use of them for the redress 
of his legal grievances. Law and the courts, 
their language and’ procedures cannot afford to 
- be exotic. 
to be sociological representing the social mores 
of the community which it is intended to serve. 
Today law -speaks in India in a language which 
ig not understood -by the majority of the Indian 
people. The courts adopt procedures which, 
are artificial for the speed- and needs of modern 
life and far too expensive for the’ ordinary: citi- 
zens with legal grievances. In many instances 
the Jaw is not Indian in spirit, form, content or 
even. in-language. : The new -Rule of Law has 
to establish the vital concord between the law 
and the_ people. mS see IA 


Thirdly, the- new rule of law has to admit . 


some of the aspirations of the new political, 
economic and social 
sciences and technology. 

The new rule of law has in this respect to 
reckon with “Jurimetrics” which has been 
defined as “the scientific investigation of legal 
proplems” by H. W. Bade in a memorable 
foreward on “Jurimetrics”. Two significant 


4 considerations are clamouring for a place in the — 


N new rule of law. The first consideration is how 
r other branches of knowledge including’ phy- 
ssical, mental and “social sciences.‘can be effec- 
tively harnessed to the service of law and 
justi 
because no branch of knowledge: today, : inclu- 


ding the knowledge of law, can afford to stand 


alone and remain isolated. Appropriate and 
adequate formulation of law and wise and 


If they are, the Rule.of Law ceases — 


philosophies, modern 


in modern ‘society. This is important 


effective administration of justice in the new 


rule of law demand and require the knowledge 
and ‘assistance of diverse other branches of 
knowledge besides law and its technical tools. 
The second consideration is the scientific and 
technical pressures requiring adjustment of law 


' courts -and their procedures. It has been sug- 


gested that the technical ability of a machine 
like computer to handle the complex and 
massive data necessary to render full and com- 
plete justice should be admitted in modern 
legal prescriptions and procedures. Already 
the use- of computer for storing and rctriev- 


‘ing legal informations covering relevant infor- 


mation: from authoritative pronouncements of 
statutes and’ in decided cases has been suggested 
in legal academies of the world. Document 
production through computer has also been 
resorted to. The former assists the lawyer in 
his primary task- of ascertaining the whole law 
and- the ‘latter, although it does not alter the 
lawyers? role as such, yet tends to increase 
their administrative efficiency. 

- Fourthly, the rule of law of the modern 
age may have to think of new course and new 
procedures: for the new political, social and 
economic offences that are coming to the fore- 
front in modern society. 

Fifthly, the new rule of law demands that 
law and courts must be tuned up with planning 
programmes in the new age. The great prob- 
lem- in the modern society, specially in a 
developing country like India, is represented by 
the gulf to be bridged in economic and social 
spheres. The slow-moving mechinery of law 
and procedures and the traditional concept of 
the old .rule of law are very often regarded as 
an impediment to the growth of such countries 
and. inconsistent with the rising social con- 
science of the age. To some extent this attitude 


. to Serfdom” 
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is responsible for the growing ' disrespect for 
law and its administration in such countries and 
signs are there- of large-scale attempts both on 
State and private levels to make short work of 
law, courts and their procedures. Remember 
the memorable words of Victor Hugo at the 
opening of Les Miserable, “As long as there 
exists by reason of law or custom, a social 
order that artificially creates hells on earth and 


complicates a destiny that is divine, books like 


this cannot be useless’. Charles Dickens, 
Galsworthy and others have also forcefully 
uttered the warning and emphasised the neces- 
sity of Rule of Law to match with social pro- 
gress and social conscience of every age. In 
fact law is life and the Rule of Law is not 
intended to be the home of antiquities and 
relics, — z © o E | 


A scrutiny of this problem reveals a two-. 


fold complaint. The first is that the old rule 
of Jaw is unsuited to a developing country. The 
second is that the old rule of law as a social 


Institution is too slow for large-scale growth. 


and rapid development clamouring for articula- 
tion. The clamour is to be found specially in 
the field of property rights and trading mono- 
polies. The recent decision of the court in 
property rights and the recent statute in the 
Monopoly and Restrictive “Trade Practices Act, 
1969 are indications on this line. Another 
illustration will be found in the great contro- 
versy now raging in the world of law that plan- 
ning is a substitute for the rule of law. Prima 
facie planning in many respect appears con- 
trary to the rule of law. The view expressed 
by Hayek in his celebrated work on “The Road 
is that planning necessarily in- 
volves elaborate official action which conse- 
gueatly affects ‘the’ freedom and ‘independence 


of the individuals and their rights. - Prof. G.-W: 
Keeton, ‘although not -going to that extreme, has 
sympathy with that view. Prof. Galbraith-ex- 
presses the new danger from giant techno- 
structures in modern economics. Prof. Friedman 
tries to reconcile these many conflicting views.’ 
Planning is today an economic and universal 
fact of modern society whether it is a capitalis- 
tic, socialistic or communistic or a developing 
country. The new rule of law, therefore, will 
have to accept planning. But planning cannot 


be a substitute for law. The new rule of law 


will have to inspire and guide modern laws to 
control tyranny and abuse of planning and at 
the same time make planning a part of a legal 
order answering the needs of the modern 
society. ‘Here again is a field where your deli- 
berations at this Conference can help. 

Sixthly, the new. rule of law both in its 
municipal limits as well as outside needs to`- 
admit and: use both public and private inter- . 
national law in a more effective. way. - Their 
scope requires to be widened not only in the 
interest of the individual states, but also in the 
interest of the Comity -of Nations, the Inter- 
national Court of Justice, the Court of Human 
Rights, the recognition of individuals as units 
of” public international Jaw ‘and their. ‘right to 
approach’ the International Court as digin- 
guished from the rights of sovereign states as 
such. The International Conventions and Inter- 
national Arbitration in trade marks, patent 
shipping and international trade are rear l 
of the new rule of law on this point. 

These are my suggestions for a si point 
rule of law for the: modern society. The mes- 
sage that' 1 wish to convey is that the substan- 
tial area of the legal profession, like those in 
the rest of society, have nee intellectual and 


1 
t 


d 


mental distances to close before they can deal 
adeguately with the fundamental problems 
facing the modern society today. The closing 


of this gap necessarily involves change in the 


Character and content of the rule of law and 
in the Methods of legal education. 

I shall conclude by saying that unless the 
modern society can find and apply a realistic 
rule of law, both law and liberty are in danger. 
Remember this is what Abraham Lincoln 
said :— ` ua 
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“The world has never had a good defi- 
nition of the word ‘liberty’, We all 
declare for liberty; but in using the 
same word, we do not mean the same 
thing. Here are two not only differ- 
ent but incompatible things, called by 
the same name liberty.” 
May we always have the wisdom to distin- 
guish between the genuine and the spurious 
metal and to know what is law and what is 


liberty. 


~ 


“A Re-examination of the Doctrine of thes “Fundamental 
Term” in Contract 


Until recently it was generally accepted that 
the English law of contract recognised a doc- 
trine called variously that of the “fundamental 
term” or “fundamental breach of contract.” 
The essence of this doctrine is that in every 
contract there is one basic obligation which is 
so fundamental that to exclude it would des- 
troy the whole basis of the contract. In the 
words of one learned authority’, “a contracting 
party cannot rely on an exemption clause if he. 
has committed a fundamental breach `of con- 
tract... the crucial question is whether the 
breach is fundamental—not whether the broken 
trem is fundamental”. The doctrine was thus 
stated as a rule of law. There is now some 
recent authority for saying that it is no more 
than a rule of construction. 


The concept has a fairly long history” An 


illustration of it is to be found in Yeoman’ 


Credit, Ltd. v. Apps,’ which involved the cons- 
truction of an exemption clause in a hire-pur- 
chase agreement. Apps agreed to acquire, on 
hire-purchase terms, a second-hand Ford motor- 


By 
Vincent Powell-Smith, LL. M., LL.B. (Hons.), 
J.C.B., Hon D.C.L., Dip. Com., F.R.S. A., 
Commandeur de PEducation Sociale (France). 
Lecturer in Law at the University of Aston in 


Birmingham 


car of 1954 vintage. Before signing the agree- 

ment, he was aware that the car possessed 

certain minor apparent defects, and the dealer 

had agreed to have the vehicle overhauled and 

these defects put right before delivery. One 

Clause of the agreement stated baldiy : 4 
“No warranty whatsoever is given by 
the owner as'to tbe age, state or quality 
of the [car] or as to its fitness for any 
purpose, and any implied warranties 
and conditions are also hereby ex- 
pressly excluded.” 


When delivered, the car had such an acgimu- 
lation of defects (not being apparent ones), as 
to be unusable. It was neither safe nor road- ? 
worthy, and would only do about three milef 
per hour. The overall effect of these dgfects 
was held by the Court of Appeal to disentitle 
the plaintiffs from relying on the exemption 
clause because there was such an accumulation 
of defects in the car as destroyed its workable’ 
character. This constituted a` breach of a 
fundamental condition of the agreement, 
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namely, the provision of a vehicle which could. 
be used on the roads. In.other words, the 
“car” which. Apps had purchased was-somethingi 
essentially different from what he had con- 
tracted to - buy. 

The Court of Appeal quoted with ssc 
a dictum of Denning, L. J., as he then was, in 
Karsales (Harrow), Ltd. v. Wallis,’ which, as it 
provides- the effective basis of the doctrine, is 
worth quoting at length. “Notwithstanding 
earlier cases which might suggest to the con- 
trary, it is now settled that exempting - clauses 


“of this kind, no matter how widely they are 


expressed, only avail the-party when he is carry- 
ing out his contract in its essential respects. 


He is not allowed to use them as a cover for 


misconduct. or indifference or to enable him to 
turn a blind. eye to ‘his obligations. -They do 
not avail. him when he is guilty of a breach 
which goes to the root of-the contract. It is 
necessary. to look at the contract apart from. 
the exempting clauses and see what are the 
terms, express or implied, which impose an 
obligation on. the party. If he has been guilty 
of a breach of those obligations in a respect 
which goes to the very root of the contract, -he 
cannot rely on the exempting clause. . .. The 
principle is sometimes said to be that the party 
cannet rely on an exempting clause when he 
delivers something ‘different in kind’ from that. 


* contracted for, or. has broken a ‘fundamental 


term’ or-a ‘fundamental. ‘contractual obligation’. 
However, -I think that these are all compre- 
hended by the general principle that a breach 
which goes to the root of ‘the contract disentitles, 
the arty from relying A on the exempting 
clause.” . 

The principle was thus -stated as a rule of 
law Opefating independently of the construction 


a 


of -the exemption clause itself. 


It was widely 
applied by the Courts, and applauded by those 
who felt that in consumer situations, the private 
individual got a raw deal. Viewed in that 
light—as a matter of social policy—the princi- 
ple was justifiable, but in essence it struck at 
the notion of “freedom of contract”, albeit the 
“freedm” might well consist in a “take it or 
leave it” -choice for the consumer. Then, in 
1966, came The Suisse Atlantique Case’, where 
the House of Lords held that there is no doc- 
trine or rule of law; it is simply a rule of 
construction, at least where the contract sur- 
vives. The proper approach is for the court to 
look at the contract and discover the circum- 
stances in -which the parties must be taken to 
have intended the exempting clause to apply. 

‘However, Lord Wilberforce made it clear 
that “the -parties cannot, in a contract, have 
contemplated that the- clause should have so 
wide in-ambit-as in effect to deprive one party’s 
stipulations of -all contractual force; to do so 
would be to reduce the contract to a mere 
declaration of intent. To this extent it may be 
correct. to say that there is a rule of law 
against the application of an exceptions clause 
to a particular type of breach”. For example, 


, it would be an odd contract of sale which pro- 


vided that there should be no liability for non- 
delivery, and it is thought that where the 
parties are not equal in bargaining strength, the 
court will-do its best to side-track a compre- 
hensive exemption clause by construing it 
contra proferentem. 

The House of Lords emphasised in Suisse 
Atlantique a dichotomy of approach. It was 
said that one must distinguish between a funda- 


“mental breach resulting in the discharge of the 


contract and a’ breach that does not have this 





the contract and because the injured (party has 
elected to treat the contract ag still subsisting. 
This is a curious approach (illustrated by the 
passage quoted from the speech of Lord Wilber- 
force} and, although obiter, it could be taken 
to mean that there is a rule of law that exemp- 
tion clauses do not operate in cases of funda- 
mental breach which terminate the contract. 

The Suisse Atlantique Case is not the end of 
the matter. In Marbutt's Plasticine, Ltd. v. 
Wayne Tank and Pump Co. Ltd, Lord 
Denning, M.R., returned to the fray in the 
Court of Appeal, and following the above- 
mentioned reasoning, stated ‘ag a rule of law 
that an exemption clause will not apply where 
the contract has been terminated. This case 
. caused the writer considerable trouble in an edi- 
torial capacity, but in the end he peeks 
the principle in these words” : 


“Where a defendant is guilty of. such a a 


fundamental breach of contract so that 
the contract is at an end, he cannot 
rely on an exemption clause in the 
contract when sued for damages for 
breach.” 
To determine whether a breach of contract is 
fundamental, both the breach itself and the 
events resulting from it must be examined. 
From a practical. point of view, therefore, the 
plaintiff should establish not only fundamental 
breach but also termination of the contract 
itself. If he cannot do that then, following 
Suisse Atlantique, he cannot rely upon any. rule 
of law. 

The judgment of -Lord Denning, M. R- -in 
Harbutt is of especial interest, and in particular 
his analysis of the two groups of cases. . Firstly, 
those when the. fundamental breach does not 


' Ltd.” as a recent example. 


automatically bring the contract to an end, “but 
it has to be accepted by the innocent party ‘as 
doing so”. He instanced Karsales (Harrow) Ltd. 
v. Wallis,” and said, “in this group it is settled 
that, once he accepts it the innocent party can 
sue for the breach and the -guilty party cannot - 
rely on the exclusion or limitation clause”. He 
cited with approval dicta of Lords Reid and 
Upjohn. in Suisse Atlantique” and continued’ 
as follows : 

. “Such then is established as law ties there _ 
is a ‘fundamental breach accepted by the inno- 
cent party’, that is, when the innocent party 
has an election to treat the contract as at an 
end and does so. The position must, I think, be 
the same when the defendant has been guilty 
of such a fundamental breach that the contract 
is automatically at an end without the innocent 
party having an election. The innocent party 
is entitled to sue for damages for the breach 


-and the guilty party cannot rely on the exclu- 


sion clause: for the simple reason that he, by 
his own breach, has brought the contract to an 
end with the result that he cannot rely on the 
clause to exempt or limit his liability for ae 
breach.” 

His lordship | to adhan Harris & 
Elton, Ltd. v. Alfred W. Ellis (Transport), 
In that case, ghere 
was a contract for the carriage of. goods by 
road, and carriage was sub-contracted without ° 
the consignor’s permission and without the con: 
tractor making proper inquiries about the, sub- 
contractor. There was no power to sub-cons 
tract in the main ‘contract. In. the event, 


= copper wire -worth almost £400 ‘sterling . was 


stolen, probably by theft of the sub-contractor: 


. Paull, J. held that a widely-phrased exemption 


clause did not -avail the - defendant contractor ; 


- 
r 


- 





version of the Sodi; to which the exemption 
clause afforded no defence, and the plaintiffs 
were entitled to recover damages for conver- 
sion. 


In the latest case, Famworth Finance Facili- 
ties, Ltd. v. Attryde,“ -the Court of Appeal 
followed the reasoning of Lord Denning, M.R. 
in Harbutt. But first for the facts. Attryde 
agreed to buy-a new motor-cycle on hire-pur- 
chase terms for some £518.00 sterling. -He 
paid a deposit of £155.00, and the balance was 


repayable by instalments. The hire-purchase 


agreement was dated 24 July 1964 and provided 
that the machine was “subject to no conditions 
or warranties, express or implied”. The motor- 
cycle was defective and was returned to the 
dealers to correct the faults; subsequently it 
was returned -to the manufacturers, but not all 
the faults were remedied. In November 1964 


the rear chain broke and shattered the crank 


case. Attryde repudiated- the contract. The 
plaintiffs repossessed the.motor-cycle and sold 
it at a loss.” They sued to recover £149.00 
damages for breach of hire-purchase agreement, 
this being the loss suffered on the re-sale. 
Attryde pleaded fundamental breach and coun- 
terclaimed the amount ne had paid by way of 
deposit and instalments. z 


6 The only substantial judgment in the Court 
of Appeal was that of Lord ‘Denning, M. R- 


He bggan by referring to a well-known . dictum - 


. ok Pearson, L. J., that “there is a rule of cons- 


truction that normally an exception or exclu- 


sion clause should be construed as not applying 


to a situation created by a fundamental breach ` 
„of contract”, and stated that this rule applied 


to the case before the Court. He went on: 


# 


` implied terms. 


If there was, 
then the exempting condition should not be 
construed as applying to it. We look, there- 
fore, at the terms of the contract, express or 
implied (apart from the exception clauses) and 
see which of them were broken. If they were 
broken in a fundamental respect, the finance 
company cannot rely on the exception clauses.” 
His lordship then considered the facts, and in 
particular the “Implied terms of fundamental 
importance”, namely that the motor-cycle 
should correspond with description and that it 
should be reasonably fit for its purpose. “The 
machine in this case”, he said, “was expressly 
described as ‘new’, which adds emphasis to the 
A new motor-cycle should at 
any rate be a workman-like motor-cycle which 
is safe to be used on the roads.” In the event, 
the Master of the Rolls came to the conclusion 
that the motor-cycle was mainfestly unsafe. Its 


defects ` were such as were likely to cause an acci- 
“dent or to render the vehicle unsafe for use. As- 


such they constituted a furidamental breach which 
disentitled the finance company from relying on 


| the exemption clause. Attryde had not affirmed 


the contract by using the motor-cycle, because 
he had not at that time elected to go on with 
the contract knowing the extent of the defects. 
Moreover, his lordship added that even if 
Attryde had affirmed the contract, he “would 
-still- have been able to claim damages for 
fundamental breach”. The whole contractual 
substratum was destroyed by the “congeries 
of defects [which] destroy the workable charac- 


-- ter of the machine” 


Soon after The Suisse Atlantique one well- 
known student text commented” that “it may 
be doubted whether. this decision of the House 
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of Lords will produce many differences in the 
outcome of the cases. With one exception the 
House did not express doubts about the results 
reached in the earlier cases in which the judges 
based their decisions on the substantive rule 
that an exemption clause could not-apply to a 
fundamental breach.” Subsequent cases have 
proved the learned editors right. 
Nonetheless, the tenor of the subsequent 
cases explaining and building upon Suisse 
Atlantique is that there is a substantive rule 
that exemption clauses are inoperative in cases 
of fundamental breach resulting in the termi- 
nation of the contract. Perhaps the best test 


A 


was that propounded by Diplock, L.J. in his 
most lucid judgment in Hongkong Fir Shipping 
Company Ltd. v. Kawasaki, & Co., Ltd.," when 
he said that the question to be asked is this : 
“Has the breach given rise to an event 
which relieves the injured party of 
further performance, such an event 
being one which effectively deprives ` 
him of substantially the whole of the 
benefit intended to be secured to him 
by the terms of the contract?” - 
This simplified approach has much to com- 
mend it, but further developments in this field 
are awaited with interest. 
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[1970] 2 All E. R. 774. 
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The Problems of Admnistrative Justice 


The problem of administrative justice is, in 
the words of Prof. H.W.R. Wade, how to 
wield power without forgetting justice. The 
substance of such justice lies in fair procedure. 
The statutory requirement of holding a hearing 
relates to the essence of fair procedure. . Admi- 
nistrative justice as it obtains in England has 
survived the. inexorable working of such doc- 
trines as parliamentary sovereignty and minis- 
terial responsibility as well as the impact of 
Dicey’s denial of the existence of administra- 
tive law. It has now become a doctrine for the 
interpretation of Acts of Parliament under 
which the Court will presume that Parliament 
when granting a drastic power must intend that 
it should be fairly exercised. Two basic prin- 


ciples underlying’ this concept are (i) nemo | 


judex -in causa sua’ and (ji) audi alteram 
partem.’ We have now a third important prin- 
ciple, viz. a statutory tribunal should base its 
decisions on evidence having some probative 
value. These are commonly known as rules cf 


“natural justice’ and any violation of these gives’ 


rise to judicial review. This paper will mainly 
deal with the application of audi -alteram 
partem. 


—Prof. S. K. Das Gupta 
Lecturer, University’ College of Law, Calcutta. 
[Paper ‘communicated’ by Prof, Das Gupta as . 
Delegate from Calcutta University to the 4th 
Commonwealth Law Conference held in New ` 
Delhi, January 6-13, 1970.] | 


- There are situations where there is an . 


implied duty to listen to both sides such as in 
Board of Education v, Rice (1911) A.C. 179 
where the Board had been reguired to determine 
lis inter partes between a local education autho- | 
rity and the managers of a school. But there 
could be situations where no duty is cast on 
the Government to give prior notice or oppor- 
tunity to be heard. Thus, it was held in 
Local Government Board v. Arlidge 1915 A.C. : 
120 that a Government Department determining 
a housing appeal was not obliged to divulge 
one of its inspectors’ reports to the appellant. 
In Venicoffs case (1920) 3 KB 72 where a de- 
portation order was challenged, the audi alteram 


“ partem rule was not applied. Instead, the Court — 


stressed the amplitude of executive discre- 
tion in the context of emergency. The rule 
that an alien deportee has no implied legal 
right to any hearing was reaffirmed by ,the 
Court as late as 1962. In November 1967, thee 
British Government accepted in principle the 


proposal of the Wilson Committee on Immi-. ` 


gration Appeals for giving a deportee statutory 
right of appeal to an adjudicator. The posi- 
tion, however, deteriorated with the passing of 


| 


the Commonwealth Immigration Act 1968. Not 
until J uly 1970 provision was made for hearing 
or appeal against decisions of the Home Secre- 
tary and the Immigration Authorities to limit 
or exclude the admission of aliens to U.K. 
But this right of appeal was subject to. grave 
limitations under Aliens (Appeals) Order. 1970 
Vide the recent case of German Student Rudi 
Dutscke, K 


a 


Decisions in the fifties show a trend away 
from the audi aliteram partem and towards the 
presumption that unless a procedural duty was 
cast none was to be implied. In Nakkuda Ali 
v. Jayaratne 1951 A.C. 66 the Privy Council 
dismissed the appeal of a textile dealer, who 
had applied for certiorari to quash the order 
revoking his licence, holding that the Control- 
ler of Texiles, although obliged to act on rea- 
sonable. grounds, was under no. duty to act 
judicially so that compliance with natural jus- 
tice was unnecessary, the ratio decidendi being 
(i) that certiorari would issue only to an autho- 
rity that was required to follow a procedure 
analogous to the judicial in arriving at its deci- 
sion and (ii) the Controller was not determining 
a question affecting the rights of subjects but 


was merely taking executive action to withdraw ' 


a privilege. Similar reasoning was applied in 
R. w Metropolitan Police Commissioner exp 
Parker 1953. The ratio as above had been criti- 
cised and contradicted. Happily, in Re. H. K. 
(An Infant) [1967 2 QB 617] Lord Parker dis- 
tingyished this case and in effect refused to 
accept the general principles of law laid down 
in the case. In R. V. Criminal -Injuries Com- 
pensation Board exp Lam [1967 2 Q.B. 864] 
we have yet another direction : judicial review 
is not confined to cases where the inferior body’s 
powers "are laid down by Parliament. The 
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Court considered that the power of the remcdy 
of certiorari could be used’ for review of the 
activities of all bodies rendering public duties 
and bound to act judicially. The trend of the 
fifties had indeed. been reversed when it was 
held in the leading case of Ridge v. Baldwin 
1964 A.C, 40 that (i) Chief Constable dismis- 
sible only for cause prescribed by statute was 
impliedly entitled to prior notice of the charge 
against him and a proper opportunity of meet- 
ing it before being removed by the local police 
authority for misconduct, and that (ii) the duty 
to act in conformity with natural justice could, 
in some situations simply be inferred from a 
duty to decide ‘what the rights of an individual 
should be. We must add, however, the 
awareness of the judges of common law require- 
ment of fair administrative procedure had in- 
creased considerably with (a) the enactment of 
the Tribunals and Enquiries Act 1958 and 
(b) the establishment of the Council on Tribu- 
nals and (c) three watch words prescribed by 
the Franks Committee, viz. ‘openness, fairness 
and impartiality. 


Attempt is often made on the basis of judi- 
cial dicta to classify cases where prima facie 
right to prior notice and opportunity to be heard 
may be held to be excluded by implication: 
such exclusion is quite possible in the present 
state of flux in ratio decidendi if any of the 
following factors is present? :— 


(1) Where the functions of the competent 
authority are held to be non-judicial. 


(2) Where the authority in which is vested 
the power to decide is entrusted with 
a wide discretion. 

(3) Where legislation expressly requires 
notice and hearing for certain pur- 


16 


poses, but imposes no procedural 

requirement for other purposes. 

(4) Where the action 
denial of a privilege as distinct from 
interference with a right. 

Where to impose an obligation to dis- 
close relevant information to the party 
affected would be prejudicial to the 
public interest. 

(6) Where an application to give notice 
and opportunity to be „heard would 
obstruct the taking: of prompt action, 
special act is on of a preventive or 
remedial nature. 
Where for any other reason it is im- 
practicable to give prior notice or 
opportunity to be heard. 

(8) Where appropriate substitutes for 
prior notice and opportunity to be 
heard are available. 

(9) Where the matter in issue or the mone- 

a tary value of the interest at stake is 
too trivial to justify an implication 
that notice or opportunity to be heard 
be afforded before action is taken. 

(10) Where the power exercised is discipli- 
nary. 

It is obvious, however, that in each of the 
cases from (1) to (10) no hard and fast rule 
regarding denial of natural justice can be pres- 
cribed. Besides, the Courts had tried to apply 
the principle that it is of fundamental im- 
portance that justice should not only be done 
but should manifestly and undoubtedly be seen 
to be done. The common law disgualification 
for interest and bias may, however, be waived. 
They may also be removed by statute, by ex- 
press words or necessary intendment.: Thus, 
two general problems arise in the context of 


(5) 


\ ' 


(7) 


taken constitute ` 


_tion in administrative 
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the application of rules of natural justice to 
bodies other than Courts of Justice: (1) what 
is meant by judicial functions; (ii) to what 
extent must the application of the rules be 
modified in different contexts. It may be noted, 
however, that since Ridge’s case the courts have 
felt free to decide whether a particular power oz 
duty is judicial, and by and. large the distinction 
between judicial, quasi judicial and adminstra- 
tive is now considered old-fashioned. 


No clear distinction between the judicial 
and administrative function has really been 
drawn by the Courts. The important decision 
setting a limit to the concept of judicial func- 
law .is contained in 
Franklin v. 
Plannmg 1947 2 All E.R. 289 where the House 
of Lords held that the Minister, who in the face 


Minister of Town and Country 


of objection by local citizens had decided to” 


confirm his own draft orders, was under no 
judicial or quasi judicial duty and was acting 
administratively throughout, so that allegations 
that he was biased in deciding to make the 
final order were irrelevant; their Lordships’ 
refusal to review the Minister’s conduct by 
reference to the common law standards of bias 
was buttressed by characterising his functions 
as administrative. “As Prof. Wade points out 
the right result was reached by the wrong®road. 
and it would have been more in conformity 


with rules to uphold the Court of Appeal in i 


their finding that there wag a legal duty to be 
impartial and that the Minister had dome his 
The said rules indeed required ‘tie 
Minister to observe natural justice but refused 
to carry natural justice to’ the point where it 
prevents a Minister doing his job’. We may 
recall in this connection the distinction 
drawn between ‘Legislative’ -and ““adjudi- 


duty. 
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Cative” facts, i.e. between . questions of 
policy and guestions which must be determined 
objectively—a distinction which divides admi- 


nistrative power from judicial power, inquiries 


from tribunals. It is in this context that we are 
warned by Prof. Wade against ‘legal exaggera- 
tions’ (or “tendency which the lawyers have to 
force their judicial technique or administrations 
without proper discrimination”). The House 
of Lords in, Ridge v. Baldwin, has re-affirmed 
that in the absence of clear statutory words to 
the contrary, every authority having the power 
or duty to decide on the merits of an issue 
must exercise that power judicially. But this 
affirmation does not whittle down the binding 
character of Franktin’s case. 

In Ridge v. Baldwin, Lord Reid distinguished 
three cases :— = 


(1) Dismissal bya master of a servant. 


2) Dismissal from an office held during 
the Crown's pleasure. 


(3) Dismissal from an office where there 
must be something against a man to 
warrant his dismissal. 


In (i) a servant's contract may be terminated 
any time for any reason, the guestion of hear- 
ing being irrelevant. In (2) there is no right 
to a hearing as no reasons need be given. In 
(3) an Officer cannot be dismissed without first 
telling him what is alleged against him and 
giving him a hearing. Indeed, this principle 
had been established as early as 1803 in Cooper 
y. Wandsworth Board of Works. The hopes 

raised by the decision in Ridge v. Baldwin were 

dashed by the Privy Council decision in 

Vidyodaya University of Ceyion v. Silva 19643 

All E.R. 865 where the statute establishing the 

University armed the University Council with 
3 / 


rah 


power to dismiss without specifying a right to 
be heard. A teacher of the University was dis- 


_ missed without a hearing. It was held that the 


relation. between Silva and the University was 
that of master and servant and this fell within 
(1) of the three cases distinguished by Lord Reid 
in Ridge v. Baldwin. It is submitted that Silva 


was not an ordinary servant because his em- 


ployer’s power of dismissal was regulated by 
statute and could therefore be exercised in a 
manner a Court could declare invalid. The 
Vidyodaya University Council had legal autho- 
tity to determine questions affecting the rights 
of subjects, and that is enough to give rise to 
judicial review in proceedings for certiorari to 
quash the decision or for a declaration that the 
decision is a nullity on the ground that it is stra- 
vires or is arrived at in violation’ of the pro- 
cedural requirements of natural justice. 

The hopes, however, revived in Durayappalr 
v. Fernando (1967) 2 All E.R. where the Court 
laid down that it was neither possible nor 
desirable to classify exhaustively the cases in 
which a hearing is required but that three 
matters must be borne in mind :— 

(1) The nature of the property or office 
held or status enjoyed by the com- 
plainant. 

(2) The circumstances in which the 
other, deciding, party is entitled- to 
intervene. 

(3) When the latter’s right to intervene 

` is proved, the sanctions he can im- 
pose on the complainant. 


Thus the Court once again applied the 
principle of Cooper's case. It follows that the 
decision in Nakkuda Alis case must now be 
reviewed in the light of the decision in 


N 


18 


Durayppah y. Fernando. It is quite clear -now 
the Court, instead of asking the formal. gues- 
tion, was the act judicial ?—now stresses the 


need for fairness on the part of governmental 


| bodies. This was made clearer in Re-K. (H) 


N 


(an infant): (1967) 1 All E.R. 226 where the 
Court adopted the view that even if. the imigra- 
tion officer was not acting judicially he still had 
to act fairly, and to that extent in accordance 
with the principles of natural justice.- 


The trend in England on the whole' streng- 
thens the doctrine of natural justice-as an aid 
to the interpretation of statute. The Court has 
indeed travelled -a long way from Arlidge's 
case (1915) where the House of Lords missed 
an opportunity by ‘being ‘pro-administrative 
and  anti-judicial’, In England indeed there is 
no such thing now as unfettered discretion. In 
Padfield v. Minister of Agriculture Fisheries 
and Food [1968 I All E.R. 694] the House of 
Lords held that the Ministers discretionary 
power, however wide it may seem, is coupled 
with a duty to’ direct properly, and mandamus 
was allowed in view of the reasons for not 
referring the matter in question to the appro- 
priate Committee of investigation being consi- 
dered unsatisfactory. This decision is consi- 
dered a fairly important landmark in adminis- 
trative justice since the Ridge’s case as the 


latter was concerned only with procedure while 


Padfield’s case dealt with substantive powers 
the - Executive possessed under the statute. 
Thus English law is well on its way to adopting 
the very useful continental principle that the 
validity of administrative action is conditional 
upon its reasonableness. 

In Ridge’s case it was held that a breach of 
the rule audi alteram partem made the decision 
of the competent authority void. It appears, 
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however, that bias has sometimes been regarded 
as making a decision voidable at the option of 
the Court which reviews the matter. In R. v. 


Paddington Valuation Officer exp Peachey 


Property Corporation 1965 2 All E.R. 836 
Lord Denning described ultra-vires acts as 
voidable. In Durayappah v. Fernando 1967 2 
All E.R. breach of natural justice was held _-to 
make a decision’ voidable. The position has 
now been rendered obsolete by the decision of 
the House of Lords in Amisminic v. Foreign 
Compensation Commission 1969 I All E.R. 208 
where the Parliament had intended by statute 
to keep the said Commission immune from 
judicial review. The House of Lords insisted 
on interfering judicially with- the activities of 


the Commission (though this was plainly con- 


^ trary to the tenets of the doctrine of Parliamen- 
- tary sovereignty), re-affrmed that an inferior 
body could not determine finally the limits of 
its own jurisdiction and laid down that every 
breach of natural justice in such body makes 
a decision void. It is remarkable indeed that 


even though the balance of power between the- 


legislature and Courts is very different in Britain 
from what it is in-the United States, ie, even 
after being saddled with a ‘monolithic adminis- 
trative system resistant to judicialisation’, _ the 
House of Lords have not hesitated to, uphold 
natural justice in the face of inhospitable Matu- 
tory provision. Besides, there is now legal duty 
to give reasons for decision (the reasons being 
deemed to be a part of the records). 


In India the judges are not powerless ia the 
face of an Act of Parliament. We have funda- 
mental rights which prevail over ordinary legis- 
lation. Our judges are already walking with 
'stately self-confident steps of the guardians’ of a 
written constitution. We believe in the heritage 


t 


~ 
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of English rule of law that power should be 
subjected to legal control and that the mecha- 
nism of control should be just and efficient. 
The decision in A. K. Kraipak and other v. 
Union of India AIR 1970 S.C. 150 indeed con- 
firmed our belief in this regard. This case was 
literally a ringing reiteration of the concept of 
rule of law which, the Court stated, would lose 
its vitality if the instrumentalities of the state 
are not charged with the duty of discharging 
their functions in a fair and just manner. The 
Court laid down that (i) whenever a complaint 
ig made before a Court that some principle of 
natural justice had been contravened, the. Court 
has to decide whether the observance of that 
rule was necessary for a just decision on the 
facts of that ‘case (ii) it was neither possible nor 
desirable to fix the limits of a quasi-judicial 
power and (iii) arriving at a just decision is the 
aim of both quasi-judicial enquiries as well as 
administrative enquiries.. It was held therefore 
that the selection list prepared by a Selection 
Board where one member of the Board was him- 
self a candidate for selection though he had not 
taken part in deliberations of the Board-at the 
time of his own selection, was vitiated in view 
of the reasonable likelihood of bias.” The 
Court also re-affirmied the finding in State of 
Orissa v. Dr. (Miss.) Binapani Dei AIR 1967 
S. c, 1269 which dealt with an enguiry made 
® as ani the correct age of a Government 
servant, viz. even an administrative order which 
involves evil consequences must be made consis- 
tently with the rules of natural justice. In 
Purtabpur Co. v. Cane Commissioner, Bihar 
(AIR 1970) S.C. 1896 the Supreme Court held 
that the executive officers entursted with statu- 
tory discretions may in some cases be obliged 
to take-into account consideration of public 


{Y 


policy and, in some context the policy of a 
Minister or the Government as a whole when it 
is a relevant factor in weighing the policy but 
this will not absolve them from their duty ta 
exercise their personal judgment in individual 


.cases unless explicit statutory provision has been 


made for them to be given binding instruction 
by a superior. The Court reiterated that the 
rules of natural justice are not embodied rules. 
The question whether the requirements of 
natural justice have been met by the procedure 
adopted in a given case must depend to a great 
extent on fhe facts and circumstances of the 
case in ‘point, the constitution of the tribunal 
and the rules under which it functions. 


But the Supreme Court appears to have 
cried a halt io the process of extension of 
natural justice in India with the delivery of its 
judgment on the 12th August 1970 in the case 
of Union of India v. ‘Cornel 3. N. Sinha. 
Their lordships laid down that :— 


“It is true that if a statutory provision 
can be read consistently with the prin- 
ciples of natural justice, the Courts 
should do so because it must be pre- 
sumed that the legislatures and the 
statutory authorities intend to act in 
accordance with the principles of 
natural justice. But if on the other 
hand statutory provision either speci- 
fically or by clear implication excludes 
the application of any or all the prin- 
ciples of natural justice then the Court 
cannot ignore the mandate oj the 
4 legislature or the statutory authority 
and read into the concerned provision 
the principles of natural justice Whe- 
ther the exercise of a power conferred 
should be made in accordance any of 
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the principles of natural justice or not 
depends upon the -express words of 
the provision conferring the power, the 
nature of the power conferred, the 
purpose for which it is conferred and 
the effect of the exercise of that 
power.” 


The above decision of the Court, it is 
submitted, does not sguare with the English 
Rule of law which was first laid down in 


Cooper’s case (1863) — 
“Although there are no positive words 


in a statute requiring that the party" 


shall be heard, yet the justice of the 
common law will supply. the omission 
of the legislature.” 


In Colonel Sinha’s case, the question before 
the Supreme Court was if the order issued by 
the Government of India, retiring the respondent 
compulsorily from Government service in exer- 
cise of the powers conferred under Fundamental 
Rule 56 was valid. Admittedly, no opportunity 
was given to the respondent to show cause 
against his compulsory retirement. No reasons 
were given for compulsorily retiring the respon- 
dent. In the opinion of the Supreme Court, 
however, Fundamental Rule 56 merely embodied. 
one of the facets of the pleasure doctrine em- 
bodied in Article 310 of the Indian Constitution 
and the Rule cheld the “balange between 
the rights of the individual Government ser- 
vants and the public interest. The Court relied 
on the express words of the rule: that the 
appropriate authority, bas the absolute right to 
retire a Government servant if it is df the 
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opinion that it is in the public interest to do 
so. The Court emphasized that rules of natural 
justice are not embodied rules nor can they ba 
elevated to the position of fundamental rights. 
These can operate only in areas not covered 
by law validly’ made; they do not supplant 
law; they only supplement it. 

It is submitted that we will ‘forget’ justice 
if content of law could not be supplemented by 
rules of natural justice. That would indeed be 
undermining the substance of ‘procedural due 
process’. I believe the whole firmament of 
judicial decisions between 1967 and 1970 begin- 
ning with Golak Nath’s case (1967) is dominated 
by the Court’s desire to see that the rights of 
the individuals are not impaired or the form 
and objective of state actions are not given 
undue importance. This was also the ratio in 


-the Bank Act case (1970) which over-ruled Gapa- 


lan’s case (1951). This was, no doubt, in so far 
as the fundamental rights were concerned. The 
requirement of natural justice is not far removed 
from enforceability of basic rights as the rele- 
vant principles are designed to prevent mis- 
carriage of justice in cases where executive 
order has had some adverse effect.on the indi- 
vidual. After all, in the very first case where 
the Court would not apply audi alteram partem 
the decision went wrong because the impact of 
a deputation order on personal liberty was not 
considered.’ Jt is rather strange that in Indiae 
we do not sufficiently realise that, for adminis- 
trative justice, content of rule or regulation is a 
matter of major importance because the essence 
of justice is ‘what is secreted in the interstices 
of procedure’. 


1 An adjudicator be disinterested and unbiased. _ 
* Parties be given adequate notice and opportunity to be heard. 


A. P. Hassumani 
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3 Of S.A. de Smith & Judicial Review of Administrative Action : 
edition p- 167. 

t “Towards Administrative Justice” p 67. 

5 Notable exception to the rule being legislation/order on Commonwealth 
Immigration. . | 

6 Yardley : Sourcebook of English Administrative Law. 

7 In Metropolitan Properties Co. (M. G. C.) Ltd. v. Lannon 1968 3 All E R. 304 
however the Court -applied the rule against bias and rejected the subjective 
test of a real likelihood of bias.in the eyes of the Court (previously applied to 
determinations by inferior body) in favour of that of the objective’ “reasonable 


second 


` suspicion of bias’ in the eyes of the-reasonable man. ` 


8 (Venicoffs case) 1920 3 K. B. 72. 4 
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What Happens to Women and Children on Divorce ? 


An Australian Comment . 


` Across the world there is increasing interest 

in the subject of Family Law. The complex 
societies of Europe and America are under- 
going stresses in the family and laws are fre- 
quently being changed to meet the clamant 
demands of those societies that there shall be 
laws that serve the family, not imprison it. 
For example, in England, Canada and Cali- 
fornia there have been recent important re- 
forms seeking to move the activity of family 
law from some of the legalistic fault-finding 
characteristics of the past towards family courts 
in which marriage break-down is examined and 
the future welfare of spouses and children 
becomes important. 


In Western society there is a strong move- 
ment towards family courts, that is, courts 
specially designed to deal with family law and 
preferably courts set apart from the mainstream 
of judicial organisation. 

In a keynote address given at the Fourth 
Commonwealth Law Conference at New Delhi 
in January, 1971, I dealt briefly with the family 
court concept and suggested that whatever the 
precise form taken by a family court in a 
particular country the following principles 
should be applicable :— 


(a) the court should be conducted by a 
legally-trained judge or” magistrate 


Mir. R. 


By 
S. Watson Wentworth Chambers, 


180, Phillip Street, Sydney. 


(b) 


with some training in the behavioural 
sciences : 

the final decisions of the court should 
be made by such judge or magistrate : 


(c) the court should be enabled to seek 


(d) 


the assistance of child welfare officers, 
social workers and psychiatrists, where 
relevant and necessary ; 

the court should be entitled to` call 
evidence of its own motion particu- 
larly on questions of child custody ; 


in a proper case the court. should 


require that the children have separate 
legal representation : 


(e) the procedures and pleadings of the 


court should be so designed ag to 
enable each party to know clearly the 
case to be alleged not only on the 
issue of divorce or annulment but also 
on custody, maintenance and property 
settlement ; 


(f) every opportunity should be afforded 


the parties to seek reconciliatiog of 
their differences and settlement of 
outstanding matters in dispute. To 
this end they should be given. the 
Opportunity for marriage guidance 
wherever appropriate and their legal 
advisers should be obliged compul- 


UNIVERSITY: LAW JOURNAL l 23 


sorily to confer. before the hearing in 
an attempt to settle outstanding 
matters. Such conference should be 
freed from any suggestion of collusion 
and should be completely privileged 
‘against disclosure to the court or 
| otherwise ; 
(g) the court should have a high status in 
the community- and where dissolution 
“Of marriage is involved, it should be 
presided over by a judge of .status, 
not merely a magistrate or a local 
court judge ; | 


(h) the court should be conducted in 


public but its proceedings should not 
be available for press publication. 


1 concluded my address by saying that such 


family courts will do their work far more, 


effectively when maintenance and divorce laws 
move away from the exposure of matrimonial 
fault to an assessment of whether the marriage 
has broken down and if so, what should now be 
“ done by way of custody, maintenance and 
settlement of property. l 

In offering these suggestions I fear that. I 
may have been somewhat slanted “towards 
western laws and culture. In Asia and the Far 
East, family law has resisted the colonising 


influences of nineteenth century Europe more 


rusMIdly than in other fields of law. The 
e regulation of the family, ‘its children and its pro- 
perty is deeply- steeped in the rich cultural past 
of the ' indigenous peoples. Across’ Asia today 


one €ees ancient custom, religious dogma and ` 


Modern statutory enactment contesting the right 
to govern the family: sometimes the contest 
is athicable and co-operative, at other times 
there is dogged- -conflict between the ancient 
past and the modern legislators sense that 


searching reforms are needed, 
Against this - ee what is happening 


“in Australia ? 


In Australia we have never AN the 
family law of the aborigine. With callous in- 
difference the. English colonisers of the lace 
eighteenth. century invaded this country, took 
complete control of the land and ignored any ` 
tribal’ laws the indigenes. had. Fortunately 
our record in Papua and New Guinea has been 
somewhat more humane and informed. 

Australia’s family law is therefore derived 
from two sources, (a) the 1823 Charter of 
Justice which adopted all relevant English law 
in existence at that time; (b) the legislative 
enactments of State parliaments and later the 
Federal parliament. Today such legislative 


_ enactments predominate although the proper 


interpretation of them frequently takes us back 
to the case-law of England, particularly in the 
ecclesiastical courts. 

The most- significant reforms in Australia 
in recent years have been the Matrimonial 
Causes Act 1959 and the uniform Maintenance 
Acts of 1964. The first Act gave Australia a 
uniform divorce law for the .whole of the coun- 
try. The Maintenance Acts were enacted in 
each State for the purposes of enacting a uni- 
form code throughout Australia. 

How does the Australian family law treat 
women and children ? 


In summary the law 
provides :— 


(a) husbands and wives have equal rights 
to obtain a divorce; all grounds are 

- availablle to each. In fact for a wife 
there is an additional ground—fre- 
guent convictions for crime coupled 
with léaving without support. The 
principal grounds are adultery, deser- 
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tion (two years), cruelty (one year), 
drunkenness (two years), separation 
(five years), refusal to consummate, 
and insanity (seven years). 

A wife takes her husband’s domicile 


on marriage but if she was domiciled ` 


in Australia at the time of her 
marriage or at the time her husband 
deserted her, or if she has been resi- 
dent in Australia for three years, she 
. may petition for a divorce even though 
not domiciled in Australia ; a husband 
may only petition for divorce if he is 
domiciled in Australia ; 

the custody of the children is granted 
to a wife or a husband or third person 


having regard to what the court con-. 
siders is in the best interests of the. 


children. More frequently than not 
custody is awarded to the. mother 
with access rights to the father; 
husband or wife may seek a main- 
tenance order from each other : 


(e) In assessing maintenance the court 


generally has regard to the following 
guestions :— i i 

(i) what standard of living would 

‘the applicant have enjoyed if the 

-~ Marriage had not broken down; 

(ii) what is needed by way of accom- 


modation and money support to 


achieve such standard ? 

(iii) how far can the applicant con- 
tribute to such standard by his or 
her own. assets, earnings or capa- 
city to earn ? 

(iv) should there be any- reduction 

because the applicant has contri- 

buted to the break-down of the 


y 


marriage, in other words has hè 
or she been the author of the 
predicament now being suffered ? 

(v) has the respondent the capacity 
to make provision in accordance . 
with the nett answers found? If 
not, what further reduction is 
needed and consequently what 
order should ultimately be made ? 

. (vi) in dealing with matrimonial pro- 
perty the court may make such 
order as it considers just and, 
equitable in all the circumstances. 
Such orders may be made in aid 
of maintenace (e.g., transfer of 

the matrimonial home to the 

i spouse who has the care of the 
children), in recognition of the 
contribution made by either 
spouse, or to protect the future 

| of a spouse and/or children : 
such orders may not be made by- 
way of punishment. In Australia 
there is nothing like dower or 
community property ; 

(vii) once divorced either party may 
remarry without any legal ' im- 
pediment. 

It will be seen that a large area of discre- 
tion and flexibility is left to the judge %ting 
in divorce. He is a judge of one of the State 4 
Supreme Couris. There is an appeal as of 
right to the full Supreme Court of a State 
comprised of three judges (New South Wales 
has a special division of its Supreme Covftt 
called the Court of Appeal). An appeal lies to 
the High Court of Australia but only by “leave 
of that Court. In divorce matters there is not 
now any appeal to the Privy Council. 


- 


tx e 


Image of the Goddess of Learning 





University College of Law Union maintained it's tradition by Successfully Organising the 
Saraswati Puja within the University Campus. 
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This width of discretion and flexibility suits 
Australian conditions: because of the great 


changes brought about by economic forces and - 


migration. More and more married women are 
now working and : receiving good wages. Women 
may buy and sell property as easily as men. 
Industrial awards are ensuring. that there. shall 
be equal pay for men and women for equal 
work. o 

~ If the marriage has broken down but the 
spouses are not yet willing or unable to proceed 
to divorce, either husband or wife may apply 
to a magistrate for periodic maintenance and 
for custody of the children. These magistrates 
tend to work on principles similar to those 
applied in the divorce courts although there is 


r 


the Far East. 


perhaps a greater emphasis on fault. Strenuous 
efforts are being made by law reformers to 
change this emphasis because it is at this point 
of break-down that reconciliation is more possi- 
ble than later on. A 

The author is keenly interested in develop- 
ments in other countries particularly in Asia and 
At the Lawasia Conference at 
Manila in late January, 1971, I accumulated a 
large amount .of material on the family law of 
various countries. There are plans afoot through 


‘Lawasia to embark on detailed comparative 
studies throughout the region. 


I shall be glad to receive comments from 
readers of this Journal as to family law develop- 
ments in any country. 


~ 


(The: ana Comment was written Ag Mi. Ray Watson, Q.C, B.A., LL.B. of. 
Sydney, Australa. Mr. Watson is a member of various Austrahan Bars ; the main 
` author of two books, Australian Divorce Law and Practice and Criminal Law in New 


South Wales. 


‘He was ‘Rapporteur i in Family Law at the Lawasia Conference in Manila 


and is Chairman of the Family Law Committee of the Sydney University Law Graduates 
_ , Association. In 1951-52 he was President of the Sydney, University Union. |, 


A Dine Pai Fora New Cimlikkon of India 


Man makes the Institutions, but the Institu- 
tions can unmake him.. Nothing illustrates the 
truth of this saying more and with such tragic 
conseguences as the Constitution of India, which 
is unigue of its kind, the supreme law of the 
land, to which willy-nilly we must owe alle- 
giance, without of course abdicating our right 
‘to mend or amend it in accordance with law. 
And there seems nothing wrong in the demand 
now being made from many a platform, right 


or left, for amending the Constitution, the , 


sovereign Institution under which we live today. 


For, as Harold Laksi had said, ‘Institutions are . 
provisional in character the utility of which - 


ceases with the cessation of circumstances that 


gave them birth’. And in this dynamic world - 


of today unless one, chooses to vote for stagna- 


tion, one must agree that changes are essential . 


to meet the challenge of the times. Indeed, 
there are people who maintain that the Indian 
Constitution is a futile exercise in contradic- 
tions; ‘here’, to quote Bagehot in a similar 
context of the British Constitution, ‘nothing is 
what it seems, nor seems what it is.’ It is 
widely held that a good deal of corruption in 
modern society could be removed by amending 
the Constitution, both structurally and func- 
tionally, providing for a system of political 
drainage to let out the mounting cupidity which 
masguerades as patriotism or insatiable urge for 
social service. The allegations and the insinua- 
tions against the ministers and the defectors 


~ 


By 
Prof. Nakuleswar Banerjee, Lecturer, 
University College of Law, Calcutta. 


made in season and out of season may or may 
not be true, but that the Constitution needs 
some basic changes admits of no doubt. 

_ The Constitution, as the Preamble shows, 
was prompted by the desire of the people ta 
‘constitute India into a SOVEREIGN DEMO- 
CRATIC REPUBLIC’. How far she is a 
sovereign Republic is still debatable, with the 
British Queen as the Head of the Common- 
wealth of which she continues to be a member : 
but that in guantitative terms at least, she is 
easily the largest democracy in the world can 
by no manner of means be gainsaid either. The 


` fastidious critics would, however, maintain that 


qualitatively speaking, Indian democracy is at 


“best a grand hypocrisy. We on the contrary 


hold that Indian democracy has at least one 
merit to its credit: it has served to rouse poli- 
tical consciousness among the people as never 
before; the question of Indian minorities, has 
been brought to the fore as never before— 
minorities, political, religious, and more Pomi- 
nently, linguistic. It is a great tribute te 
Aristotle, who defined man as a political ani- 
mal, who if he were alive today, would feel 
elated by the Indian example. 

While in a democratic state political mino- 
rities present no problem at all—the minorities 
of today may be majority tomorrow, and may 
wield political power; in a secular state the 
religious minorities should likewise have 
nothing to fear, their rights being fully guaran- 
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teed by the Constitution; the problem of the 
linguistic -minorities is real, and appears to -defy 
solution; the solution in -fact is even more 
simple than ever seriously conceived or contem- 


plated: the cure consists in converting such ' 


minorities into majority; and that is possible 
only by constituting - all territories predomi- 
nently inhabited by such minorities into sepa- 
tate states, not certainly sovereign and indepen- 
dent like Pakistan or Ceylon or Nepal or 
Burma, but only autonomous constituents of 
the- Indian Union on the pattern of, say, the 
U.S. A. 7 

Critical eyebrow might be raised, and the 
suggestion looked down upon with suspicion as 
an sana to ‘tear the Constitution to pieces’ 

‘to wreck’ it from . without; but. a dispas- 


sionate assessment .of the proposal herein made- 


is very likely to disarm all suspicion, and clear 
the miasma- of misunderstanding all about. 
What is emphasised is the imperative need to 
decentralise political power now concentrated 


at one Centre, and distributing these powers . 


among a larger number of units, all autono- 
mous as respects matters- concerning their own 
affairs, subject to ` an over-all control of the 
Union, in whom shall vest the residual powers, 
besides those that may be ‘enumerated in the 
`- constitution itself as being union subjects. 


Fyen then, the ` suggestion is likely to be 
edismissed as pure nonsense, as it implies`a 
comparison between ‘the U.S.A. and India, 
that. is, Bharat, between a giant. and a dwarf, 


that ti might involve dismemberment of the 


existing states, and creation of many more 
states, many times the present: number. But 
“knowledgeable quarters will surely bear with 
me claiming that ‘the political worth of an 
: average Indian, as ‘distinguished from the econo- 
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mic .or financial, is no less than that of an 


average American or of any other citizen living 
in any other part of the world for that matter ; 
; and-as such the demand for statehood of the 


‘type of New York or North Carolina arising 


from distinct linguistic groups spread over the 
country deserves - patient understanding, and 
should be met in full, even though it might 
result in creation of as many as 100 or even 
150 states, satisfying a minimum economic 
viability. “As I would not be a slave, so I would 
not be'a master’, said Abraham Lincoln. Could 
not our masters, actual or prospective, feel like- 
wise, and act accordingly ? 


Since the date of commencement of the 


‘Constitution a major step was taken towards 
the redrawiig of the constitutent units by 


dppointment- of the States Reorganisation Com- 
mission. The Commission so appointed, while 


| according due recognition to the principle of 


linguistic states, served merely to produce dis- 
appointed expectations in many quarters. Cer- 
tain very Wise recommendations of the Commis- 
sion: including bifurcation of the Uttar Pradesh 
were simply not acted upon. The failure to 
appreciate- legitimate socio-political aspirations 
of the people has always resulted in embittered 
feelings towards the constituted authority, which 
in its turn has served to produce a steady ero- 
sion of respect for law we notice today. It is 
about time the authorities do hear the voice of 
reason, and provide accordingly, 


It is appropriate to recollect in this connec- 
tion what John Stuart Mill said on the subiect : 
“It is in general a necessary condition,” observed 
Mill, “that the boundaries of the States should 
coiricide in the main with those of nationali- 
ties.” Mill wanted that states and notionalities 
should be co-extensive, that is to say, rigorously 
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coterminous with each other. This is what he 
meant by pleading for the constitution of mono- 
national states. For he was clear in his mind 
that “Free institutions are next to impossible in 
a Country made up of different nationalities.” 
Now it is universally recognised that the pace 
of evolution of the human being is conditioned 
by the colour and content of the institutions 
which they build up, and through which they 
have to mould their lives. The contour of life 
also depends upon the substance which these 
institutions. tend to impart to the individuals, 
which in their totality constitute the nation 
itself. | 


While we are not prepared to accept in full 
this principle of mono-national states so avidly 
enunciated by Mill, which suggests creation of 
a larger number of smaller independent, sove- 
reign states, there does not seem to be any 
great danger in accepting a variant of it, 
mutatis mutandis. That is to say, constitution 
of-a large number of small states within the 
Indian Union may be a very desirable alter- 
native. In concrete terms, India should have 
as many as 100 states, if not more, in place of 
the existing 18 or 19. The proposal admittedly 
seems to be absurd on the face of it, but has 
much to recommend it on grounds (i) Political 
(ii) Administrative (iif) Economic (iv) Psycho- 
logical (v) Historical, and lastly (vi) Social. 

As regards (i) the political grounds, there 
seems to be enough reason to warrant reduc- 
tion of the size of the existing States with a 
corresponding reduction of their respective 
population strength. Under the present dispen- 
sation Indian democracy is hardly representative 
of the people it pretends to serve, the charac- 
ter of representation being Jess than nominal. 
Take for example the case of West Bengal. 


“The legislature here consists of 280 representa- 


tives elected from 280 constitutencies spread 
over the entire State. Now these 280 members 
are supposed to represent a population of' 
34,926279 which’ accounts for one member re- 
presenting 124736 persons. In the case of 
Parliament the nature of representation is still 
more ridiculous, one member of Parliament 
representing over eight lacs persons on an 
average. And this surely is typical of the kind 
of representation secured for the people of other 
constituent states as well. The latest (1971) 
census figures available so far which register a 
bigger population for the country as a whole 
make such representation even more apologetic 
than heretofore. If in terms of the suggestion 
herein made West Bengal has got to be divided 
into two or more states the people here will 
obviously be much better represented in their 
Assemblies so to be elected. Such Assemblies 
will evidently be more representative in colour 
and content than the one that is there today. 
(ii) Secondly, states with reduced size and with 
a smaller number of population than under the 
existing system will be far better administered 
than they are today. A greater sense of res- 
ponsibility will tend to develop in the local 
legislators, discipline will be better enforced, 
and the remotest parts of the states so to be 
constituted will be nearer the seat of ggwer 
enabling greater attention being paid to their 
needs and requirements than is possible under 
the prevailing arrangement. So, on adminis- 
trative grounds alone, if not for any other, the 
case for smaller units becomes _ irrefutabie. 
(iii) Thirdly, on economic grounds too, such 
multiplication of states may be quite permissi- 
ble; for the annual budget of such state may 
be reduced just in proportion to the reduction 
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of their area and population: a budget of say, 
200 crores may be considered sufficient for 
making such units as much economically viable 
as one three times as large with a budget of 
600 crores, three times as large. 

As regards (iv) the psychological reasons 
justifying formation of small units it may be 
appreciated that where two or more districts 
of, say, West Bengal or Bihar or Uttar Pradesh, 
are merged ‘into one additional unit of the 
Indian Union, the members of such District 
Committees or Zilla Parishads will change ‘their 
nomenclatures as Commissioners and emerge as 
Members of the Legislative Assembly, clothed 
with all the dignities and privileges attached to 
such dignitaries. i | | f 

They will feel exalted, and imbued with a 
greater sense of responsibility thrust upon them. 
by the new order. The total number of legis- 
lators will be increased many times more than 
at present. This rising -in stature will contri- 
bute in a great- measure to the flowering of 
their personality, which will be reflected ‘graci- 
ously upon the ‘administration, adding a fresh 
colour and-content to framing of policies and 
their effective execution. This is a big psycho- 
logical gain which cannot be dismissed: as a 
matter of no moment, which in fact will have 
a great bearing upon the aggregate national 
cftftacter. = = ss a 

(iv) Historically also, the proposal has much 
to recommend itself. The Canadian experiment, 
or the American or the Russian—all point to 
one “conclusion, namely, that there are more 
reasons than one in support of the creation of 
smaller units to be governed under one central 
government, which shall leave the units thus 
formed freé to manage their own local affairs. 
The existing pattern of the states like Ecuador, 


t 


a small South American country which is a 
Sovereign state with a population of 5.7 million, 
Algeria, an independent African state ‘with a 
population of 13 million only, Finland, a Euro- 
pean state having a population of only 27 
million—all these simply tend to strengthen all 
the more the plea for the creation of many 
more small-sized mon-sovereign states living 
under one sovereign authority. The case of the 
16 Soviet Socialist Republics is also relevant to 
the understanding of the proposal in question. 
The Estonian Soviet Socialist Republic, one of 
the constituent units of the U. S.S.R., has a 
papulation of nearly 15,00,000 fully autonomous, 
with the right to secede from the parent body 
conceded. to her as to other units comprising 
the Soviet-Union. Instances may be multiplied 
if it-is so desired, in support of our thesis for 
formation of many more units in India, and 
conferring on them the status of statehood. 
Claimants for such distinctions like Manipur, 
Tripura, Cachar, Telengana, Delhi, Andaman 
and Nicibar Islands and the whole host of such 
other actual and prospective aspirants should 
be immediately accommodated without waiting 
for the politics of violence to vitiate their other- 
wise immaculate cause. It is good that 
Hariyana has been admitted to the statehood of 
the Union : so also is the case of Nagaland ; it 
would be better still if they had not to fight for 
what was due to them. The latest instance is 
that of Himachal Pradesh, and the peculiarity 
about her transition to statehood was that it 
came almost as a matter of course without any 
agitation or violence worth mention. This is in 
sad contrast to the persistent refusal to grant 
similar status to other areas like Tripura, Mani- 
pur or Telengana, in spite of, and in complete 
disregard for, the mounting discontent and 
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persistent demand of the people concerned. 
Nothing can be stranger than this. 


It needs special mention that this area, 
Himachal Pradesh, was granted statehood be- 
cause of the need to preserve the distintive 
cultural entity of its people, which numbered 
only 5.3 million. This population test might 
as well apply to other regions. And the Govern- 
ment of India will be better advised to amend 
its posture vis-a-vis the other areas clamouring 
for statehood, for what is known as the right 
of self-determination without aspiring after 
independent, sovereign status. It needs empha- 
sising that what manhood is for the individual, 
statehood is for the community as a whole, if it 
aspires to be a fully sovereign body, or for 
groups of individuals having some kind of affi- 
nity, ethnic, linguistic or other with one another 
aspiring to live a more intensive life in and 
through the institution of their own without any 
ambition for-deserting the parent body. And 
before one dares reject such legitimate demands 
of the linguistic or cultural groups for distinct 
statehood, one should have a little patience to 
go through the population composition of the 
constitutent units of the U.S. A. where as many 
as 50 states: share among themselves a total of 
20,00,00,000 people giving a surprisingly small 
average of 40,00,000 only for each state. And 
if the U.S.A. could be as strong as she is to- 
day inspite of having as many as 50 constitu- 
ent states spread over a total population 
roughly one-third that of India’s, the latter has 
no earthly reason to fear from such a proposal 
being accepted, even though it involves creation 
of at least a hundred such states or thereabout. 
And this need not raise critical eye-brows in 
any quarters unless one Indian is presumed to 
| count much less even in political terms than 


~number of legislators than at present. 


one Amerian. We on the contrary - maintain 
that the political worth of an average Indian, as 
distinct from.the economic, is just equivalent 10 
that of an average American, or of any other 
citizen living in any other part of the world 
for that matter, and as such the demand for 
statehood of the type of New York or North 
Carolina arising from distinct nationalities 
spread over the country deserves. patient under- 
standing, and should be fully and immediately 
met. Mrs, Gandhis’ recent announcement in 
the Loksabha of the Government’s decision ‘im 
principle’ to grant full statehood to Manipur 
and Tripura is a clear enough earnest for'a 
change in outlook beginning to become mani- 
fest about the entire question of Centre-state 
relations. And when the principle is accepted 
in these two cases, it is only logical that this 
should be extended to others as well. The 
universal acceptance of the principle of self- 
determination and its wider application as 
suggested will have the further advantage of 
reducing corruption in society, particularly at 
the higher level; the progressive decentralisa- 
tion of power which the suggestion involves 
will naturally serve to canalise political COrrup- 
tion over a wider area, thinning out its impacti 
almost to the vanishing point,- progressingly 
diminishing as the centres of-power are multi- 
plied. A big dose of opium taken. by he 


person may prove fatal, but shared by many 


may even prove helpful without being injurious 
or harmful in the least. Let us have as many 
as 50 or 150 Chief Ministers in place of the 
existing 18 or 19 and many times more the 
will prove a magical cure to put a stop to 
defections largely practised now-a-days, reduce 
ministerial instability, ginger up administration, 
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remove discontent among the political mal- . 


contents, and by and large help restore the 
socio-political- equilibrium ‘totally -lost since the 
days of the commencement of our. Constitution. 
In my humble opinion the case for smaller 
states ` can be hardly éxagerated, and becomes 
even stronger when. it is recalled ihat the 
U.S.A. with a population roughly one-third. 
as India’s has as many as fifty ‘constituent 
states; and if the average population strength 


(40,00,000) “of the component units of” the - 


U.S. A. is any guide, West Bengal should be 
divided into nine or ten states, and the Uttar 


Pradesh, with a total population of 82030, 000 


into as many as 20 autonomous units,- and 
India as a whole into as many as 150 states 
providing for appointment of as many Chief 
Ministers and. election of many times the ñum- 
ber of legislators, besides ensuring . more effec- 
tive representation which is the objective of a 
truly democratic Government. Smaller states 
will have the further advantage of opening up 
bigger avenues of service to society for a larger 
number of aspirants, will as already pointed. 
out, help stop defection, and to a large extent 
remove corruption at the highest level. “Power 
corrupts, and absolute power. corrupts aboso- 
lutely’ Lord Action very rightly observed; the 
blueprint for the new Constitution herein, 
Misaged will definitely serve to diffuse power 
over the entire body-politic, and make for their 


even distribution among the constituent states. 


_ And once the idea gets going, the problem 
í l l : 


‘course, without prejudice to the 


` 
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| of Telengana, Cachhar, Vidharva, Jharkhand, 


Belgaon and a whole host of similar others 


“will stand automatically solved. For effecting 


this magic cure we need not even call for a new 
Constituent Assembly; given good will all 


‘around, and with an absolute majority in the 


newly elected Loksabha behind the Party-in 


“power, Articles 2, 3, and 368 of the Constitu- 


tion can very well prove handy to the Govern- 
ment to provide the structural remedy desired. 
What is imperative, therefore, is to direct 


‘our thoughts in favour of recasting the Consti- 
„tution itself to provide for the legitimate aspira- 


tions for statehood -of every sizeable group of 
individuals, subject to a minimum economic 
viability, to make them as much autonomous 
and self-dependent by a proper alldcation of 


| resources as between the Union and the federa- 


ting units without compelling. the latter to 
resort to .the current practice of competitive 
begging from the Central authority and, of 
sovereign, 
independent character of the parent body that is 
India, that is Bharat. Let us not forget that 
India with disgruntled units, jealous of ona 
another, and feeling. sore over the step-motherly 
treatment, fancied or real, accorded to some of 
them is a country divided against itself, and is 
not likely to survive long, much less to thrive 
and. prosper, the fateful, internecine battle of 
attrition let loose by the greedy Super Powers 

speading their tentacles far and near. | 


Reconstruction of the Law of Succession ~ 


In the Preface to the Fifth Edition of Paruck, 
Indian Succession Act, the learned authon 
J. L. Joshi says :— ; 

“Wjll our statute book be cluttered up with 
different succession acts for different communi- 
ties or will there be a uniform ‘Law of Testa- 
mentary and Intestate Succession’ for all the 
citizens of the Republic of India, as advocated 
by the Hon. Shri Justice Bhagwati in his fore- 
word to the Fourth Edition of this work? No 
prospect of a reasonable answer to the question 
can be anticipated in the present emotional state 
_ of our socio-religious thinking.” 

On the assumption that any revision of the 
law of succession in India which Joshi regards 
as imperative must involve a critical appraisal 
of the principles of English law of succession, 
the writer suggests that Australian experience 
may be a stimulus to the revision and that with 
this in mind has prepared this paper. 

The Estate as a Separate Legal Entity— 

There is, in any developed legal system, a 
tension caused by the non-recognition of social 
entities as real legal persons. Such non-recogni- 
tion results in the use in commercial and legal 
discussion of shorthand descriptions by, which 
the social entities appear to have the functious 
of legal persons even though they do not hive 
this status. For example, one inevitably speaks 
“of partnerships, unincorporated clubs, poliricail 
parties and churches as though they were legal 
persons where they are not. The lawyer, like 
the ordinary citizen, speaks of making agree- 
ments with the partnership or the club and of 
the association of the church doing things in 


F. G. Hutlay, Wentwealth Chambers, 
180, Phillip Street, Sydney. 


the legal field. Where there is no separate legal 
entity so described -it becomes necessary tO 
translate these legal relations into the precise 
relations which exist between real legal persons 
where detailed legal analysis is necessary. 

- In a similar way, in ordinary parlance, the 
lawyer, as well as the layman, treats the 
decéased estate as though it were a legal person 
and speaks of dealings by or with the estate as 
though it were actively participating as a legal 
person in legal relations. For example, of the 
estate advancing money, taking action and set- 
tling and compromising claims. The correct 
statement is, of course, that the legal person 
representative does these things. 

There is no difficulty in turning the short- 
hand expressions into correct analytic exposi- 
itons except in two cases— 

1. Where the legal personal representative 
is himself the person who is dealing with 
the estate or one of them : and | 

2. Where there is no legal personal repre- 
sentative at all. 

The problem of explaining how the executor 

could maintain legal relations with the exgje 
was felt at an early stage. Thus in Wankford 


‘vy. Wankford, 1 Salk 299, 91 E.R. 265, by 


Holt C. J. at 305, 269 said :— 

“If the obligor makes the obligee, or, the 
executor of the obligee, his executor, this alone 
is no extinguishment, though there be the same 
hand to receive and pay; but if the executor 
has assets of the obligor, it is an extinguishment, 
because then it is within the rule that the 
person who has to receive the money; is the 
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person who ought to pay it.” 

The usual solution is to say that the execu- 
tor, though nota 
property acquired by virtue of his office in 
auter droit. 

This language justifies and explains -the 
separation of the executor’s own property from 


that which he holds as consequence of his be- 


coming executor in the event of his own death, 


bankruptcy or judicial execution, but it does ` 


| not invest him with a second legal personality. 


~ An executor cannot sue himself or appear on- 


both sides of the record in Court proceedings 
but though not a separate legal personality, has 
to be treated, in some ways, like one in order 


to keep the administration of the estate separate 


from his own affairs, Thus Dicey Treatise on 
Parties to an Action (1870), 216 at page 216 
states Rule 42 as follows : — 
“An executor or administrator must— 
i. Sue in his representative character on 
all contracts made with the deceased ; 
“ 9. May sue in his representative or his 
‘personal character on contracts made 
with him as an executor after the death 
of the deceased.” 
And on pages 317-8 states the converse rules— 
Rule 74: “An executor or administrator 
must be sued in his representative character, 
i.dP%s executor or administrator On all contracts 
e made by the deceased.” 


Rule 75: 
must be sued-in his personal character on con- 


~ 


— tract$. made. by himself.” 


_ These- rules are embodied: in the New South 
Wales Common. Law Procedure Act, Section 49, 
under which causes of-action of different rights 
may not’be joined in the same suit. [Anderson 
v. Liddy, 49 S.R. (N. S. W.) 320.1 

5' ; 


separate person, takes the 


“An executor or - administrator 


There is 


- 


. thus a quasi-recognition of the independent 
‘legal personality of the executor or administra- 


tor but its incompleteness causes difficulties : 


_ thus in the field of motor accident Jaw the fact 


that the executor cannot appear on both sides 
of the record couid lead to a defeat of rights. 
Suppose the wife is“driving the family car and 
causes an accident by negligent driving in con- 
sequence of which she dies and her husband is 
seriously injured. If he obtains a grant of repre- 
sentation in his wife’s estate he is barred from 
effective access to damages and, as third party 
insurance against personal injury is compulsory 
throughout Australia, he really makes a present 
of his claim to the insurer, It is possible that 
this particular difficulty has been overcome in 


‘New South Wales by the Motor Vehicles (Third 


Party Insurance) Act, 1942 (N.S.W.), Sec- 
tion 15(2)(a) but this is by no means certain. 
Similar difficulties can occur in other ways. 
Suppose a person appointed executor is engaged 
in business transactions with the deceased and 
has broken his contract with the deceased, 
about which there is no dispute, bút he and the 


_ deceased had a genuine dispute about the 


amount of damages payable by way of com- 
pensation which was unresolved when: he died. 


“How is the dispute between the “estate” and 


the executor to be resolved ? One way in which 
the issue can be resolved is by administration 
suit brought by the beneficiary or creditor 
against the executor charging him with failing 
to account to the estate for the damages. In 
these proceedings the proper amount of 
damages could be investigated. But this is an 
cumbersome way to resolve difficulties. It is 
no answer to these problems to say simply that 
there is no reason why .these situations should 
occur, Tn 
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The fiction which was invented to overcome 
the difficulty that the union of the obligor and 
the obligee in the one person destroys the legal 
relationship and therefore it is impossible to 
conceive true legal relations between the execu- 
tor and the estate received this classic exposi- 
tion in Davey v. Bourne, 1960, 1 Ch. 697 at 707 
where Collins M. R. said of the defendant— 

“Being an executor there was a difficulty 
about suing him at common law, he being both 
the person to receive and the person to pay, he 
could not be made responsible but the whole 
matter is now governed by the rules of equity, 
and the executor is deemed as debtor to have 
paid himself in a fiduciary capacity as executor, 
and he is deemed to be in possession of the 
sum which he owed to the estate...... 2 


` There is no limit to which a fiction.can be 
stretched by a determined judge but the limit 
of this fiction must be nearly reached if it is 
made to cover unliguidated and unascertained 
claims: 


It is suggested that the solution to these and 
other allied difficulties is to be found in treating 
the executor as a representative of a true legal 
person which could be called “estate”. This 
true legal person could either be the prolonga- 
tion of the legal life of the deceased himself ; 
or could be a new legal person which comes 
into existence at the instant of death. If the 
former solution is adopted the executor would 
simply be the agent of the continuing legal 
personality of the deceased. If the latter, his 
position: would be analogous to that of the 
director of the one-man company who can, of 
course, enter into all kinds of legal relations 
with it including being employed by it | see 
Lee y. Lee’s Air Farming Ltd., (1960) 3 All. 
E.R. 420 P.C)1 l 
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There is no reason why the legal persona 
should disappear. with physical death (see for 
example Kocourek; Jural Relations, ist Ed. 
p. 294). For certain purposes English- Law has 
been forced to treat the dead as continuing 
legal persons. Thus by statute in New South 
Wales, death. does not always terminate a 
power of attorney (Conveyancing Act, 1919, 
Ss. 160, 161, 162) and a dead shareholder 
whose name was on the register of a company 
has been treated as still a shareholder for the 


‘purposes of company law and taxation (A.L. 


Campbell Pty. Ltd. v. F. C. T. 82 C. L. R. 452). 

Legal systems have been built on this basis. 
Mahmud’s Muslim Law of Succession and 
Administration, page 1, says :— 

“Legal personality, according to Muslim law, 
is not extinguished at death but is merely ren- 
dered defective. This defective personality is 
necessarily a fictitious personality, for by fiction 
is meant simply that something false is accepted 
as true or a false assumption known to be con- 
trary to the truth. Although dead, the 
deceased is counted in law as still living.” 


If the legal personality of the deceased could 
be regarded as continuing the very difficult 
statutory provisions which have been enacted 
in New South Wales to prevent a gap in owner- 
ship would be unnecessary. By the Lawgf 
New South Wales the property_of the deceased 


does not vest in the executor immediately on 


death but the position of the executor is assimi- 


lated in part to that of an administrator., In 


the case of administrators and executors the 
property on grant of representation is vested in 
the executor or administrator as from - death. 
Pending grant, the estate is vested in. the Public 
Trustee. Wilis Probate & Administration 
Act, 1898, s. 44 &61; The Daily Pty.-Ltd. v. 


s 
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White, 63 W.N. (N.S. W.) 262]. The status 
of the Public Trustee in whom the property of 


the deceased is deemed to be vested pursuant . 


to Section, 61 of the Wills Probate & Adminis- 
tration Act, 1898, has led to much litigation 
and the position cannot be regarded in any 
means as clear. It would appear that the doc- 
trines adopted by the High Court of. Australia 
in Andrews v. Hogan (86 C.L.R. 223) are in 
conflict with those of the Privy Council as laid 
down in Chan Kit San v. Ho Fung Hang (1902 
A.C. 257). 


The vesting of the estate in the Public 
Trustee pending grant lias not meant that action 
against the estate can proceed with the Public 
Trustee as defendant, except in certain special 
cases between landlords and estates of deseased 
tenants. The necessity to have a grant of re- 
presentation before. the rights involving -the 
deceased can be brought-before the Court can 
lead to. great difficulties where the estate is 
small. If the legal personality of the deceased 
could be treated as continuing or there could be 
a new corporation automatically generated on 
death, the burden of obtainmg ‘the means of 
acting as its agent could be shifted to where it 
ought to be, namely, on those interested in the 
assets of the estate. l l 

t the time when our law of succession 
F the creation of legal personalities was 
* something not lightly undertaken and difficult 
for the ordinary person to conceive, but this has 
long » since gone with the multiplication of pri- 
vate ‘corporations for business and tax purposes. 
There should be no difficulty in getting a general 
understanding of the continuity of legal per- 
sonality and all that would be required in law 
is a re-statement of the role of executors or 
administrators on the basis that they are fidu- 


. away from the present 


ciary agents of the deceased. This is a role 
which: in ordinary. popular consciousness of tho 
law they really perform. 

If the law instead of continuing the legal 
personality of the deceased treated the estate as 
a new independent corporation it would be 
assimilating it largely to the hereditas of the 
Roman- law. See Buckland and McNair, 
Roman Law and Common Law, page 119 et. 
seq. where the learned authors say :— 

“Uuder Justinian, the attitude of the Roman 
law was very different. The hereditas created 
by the death- of Titius was thought of as an 
ideal unit distinct from the elements of which 
it was composed,” 

Provided the new corporation is not simply 
conceived as a pile of property or something of 
that nature it- could equally well function and 
the relationship of. the executor administrator 
to it could be defined in similar terms. 


It'is suggested that if either one or other of 
these solutions are adopted, English law will get 
confusing situation 
under which the executor represents a legally 
non-existent deceased and is half a legal per- 
sonality- in that certain transactions are sepa- 
rated from- the transactions which he carried 
out for-his own legal purposes but because he 
is a single -legal personality the law cannot 
openly recognise the relations which it coverly 
recognises between himself and himself as 
executor. - - 

That the Courts should have Power to Reject 
Unsatisfactory: Executors— : 


At ‘Common Law, upon ‘death, the personal 
property of the deceased vested in the desig- 
nated executor without any grant of representa- 
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tion and this applied even in cases where the 
validity of the Will was in -dispute [Meyappa 
Chetty v. Supramanian Chetty, (1916) 1 A.C. 
603]. This rule is in force in India, The 
Indian Succession Act, «s8. 211 Paruck op. cit 
at 423; The rule was otherwise in the case 
of administrators. ` 


This may be the explanation of the ridi- 
culous rule that a person appointed executor 
must be given the grant of probate if he 
applied for it irrespective of his personal unfit- 
ness for the position (R. v. Raines, 1 Ld. 
Raym. 361; 91 E.R. 1138; Marsh v. Patten, 7 
S.C. R. Eq. 18). 


In New South Wales the grant of probate 
now constitutes the title of executor in the 
same way as it is the title of the administrator, 
and, until grant, the property of the deceased 
does not vest in the executor. The act of the 
Court is therefore a real basis for any title 
which the executor may have and the Courts 
should have to take a real responsibility for 
what is their appointee. However, the courts 
in New South Wales have not regarded them- 
selves entitled to reject the unsatisfactory 
executor and the unseemly farce has been gone 
through of constituting a convicted criminal an 
executor and immediately divesting him of all 
power by appointing a receiver and manager 
of the estate. The law has become even more 
anomalous because of the decision of the 
Supreme Court of New South Wales in Bates 
v. Messner, 67 S.R. N.S.W.) 187, in which 
it was held that the Court had power to revoke 
a probate and “that the essential basis of the 
exercise of the Court’s inherent jurisdiction to 
revoke the grant of probate is that emphasized 
by Jeune P., namely that the real object which 
the Court must keep in view is the due and 


proper administration of the estate in the 
interests of the parties beneficially entitled 
thereto on the part of the person to whom and 


“by whose oath as to the faithful performance 


of his duties, the Court has been induced to 
entrust the office of executor.” 

If this is correct, it is surely farcical that 
the Court has to go through the motions of 
appointing somebody, say a convicted forger 
Or a perjurer, who was appointed executor, and 
then sitting in its capacity as a court of 
equity, depriving this person of effective con- 
trol over the assets vested in him. If, of 
course, it could be recognised that the execu- 
tor is merely the fiduciary agent either of the 
continuing persona of the deceased or of a new 
and independent legal personality the depriva- 
tion of his fiduciary agency would come more 


- easily and more- rationally than it does in juris- 


dictions which have retained the English Com- 
mon Law principle under which property vests 
automatically in the executor. What is needed 
is surely that, having due regard to the fact 
that the deceased has made a particular choice, 
the court should exercise a judicial discretion 
to exclude those who are, on the face of it, 
quite unfit even to begin to administer the 
affairs of the deceased and not have to wait to 
see whether they in fact commit devastavits or 
breaches of trust and then remove them. 
has been said of English law that it was made ® 
for the people of England in the same way as 
a man makes law for his dog by letting him 
do wrong and then beating him for it, there is 
no reason, however, to extend this principle to 
the executors. j 


That privileged Wills as a whole, or at least _ 
muncupative, Wills, should be abolished— 
The provisions relating to these Wills in 
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the Indian Succession Act (s. 65 and 66) are 
more sensible and rational than those at 
present in force in New South Wales: for 
example, the law of New South Wales has 
nothing equivalent to section 66(1)(h) whereby 
a nuncupative Will becomes null at the expira- 
tion of one month after the testator,- still being 
alive, has ceased to be entitled to make a privi- 
leged Will. Recently, the Parliament of the 
State of New South Wales has enacted the 
Minor’s (Property and Contract) , Act, 1970, 
(No. 60 of 1970) which extensively changed the 
law of privileged Wills and minimises its 
importance. It did not, liowever, - abolish 
privileged Wills, nor did it. abolish oral Wills 
or limit it in the way in “which the Indian 
Succession Act’ does. This Act has not yet 
come into force but will come into force during 
the present year. -It reduces the age at which a 
Will may be made to eighteen years and fur- 
ther provides by Section ea “a valid wy may 
be made by" ^s -- “7 

(a) a married person: 

(b) a soldier of any country; 

(c) a member of the naval, marine | or 

airforce of -any country ; 


\ 


(d) a mariner or seaman, notwithstanding. 


that he is- a minor.” 
P a ‘despite this extension it preserves 
bat it calls a “Privileged testator’ and 
authorises him to make and revoke wills with- 
out form: “Australia is a country whosé people 
are glmost all literate: practically everyone 
can read and write by the time they reach 
their -teens. ` Only -the unteachable” and 
migrants, who are illiterate in their own tongue 
on arrival to the country, cannot read or write. 
As the formal requirements for :a valid Will 
are quite simple and are -generally known, it 


(1960) 105 C.L. R. 153. 


is hard to see why the privileged testators 
need any privilege at all. The making of the 
will should be a carefully considered under- 
taking,- attended with solemnity, and clearly 
marked off from other dcts. In the case of 
informal wills, it is often difficult to determine 
whether there is true testamentary intention or 
mere deliberation. In the case of nuncupative 


wills there is still greater difficulty in determin- 


ing whether there is any testamentary intention 


‘and, in addition, the opportunities for error and 


wrongdoirig are great. 

` The present nature of warfare means that a 
soldier is not without learned advice and 
guidance. Privileges which were necessary for 
the British Army in the 18th and early 19 Cen- 
tury surely have no place in these days of 
literacy, and easy communication. 
Jurisdiction should be given to the Probate 
Court to. rectify Wilk— 


That the operation of existing rules.in regard 
to Wills which do not represent the true inten- 
tion. of the testator, can produce frustrating 


-results is well illustrated by the decision of the 


High Court of Australia in Osborne y. Smith, 
In previous proceed- 
ings in the Supreme Court of New South Wales 
Myers J., the Probate Judge of the Supreme 
Court of New South Wales, had made certain 
findings, as appears from the judgment of 
Kitto J. His Honour said, “Their effect (i.e. the 
findings of Myers J ) so far as the issue of 
knowledge and approval was concerned may be 
conveniently summarised by quoting a passage 
from the judgment which his Honour delivered 
on an interlocutory application at a later stage. 


‘He said; ‘When I tried this suit I had, as 
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already said, grave doubts as to whether the 
testatrix knew and approved of the appointment 
of her executors or either of them. I could not 
find affirmatively that she did not, but there 
was nothing whatever to induce me to think 
that she did. The other beneficial dispositions 
made by the will, apart from the legacy of his 
fees to her executor, were a gift of her whole 
estate to Mrs. Osborne and the gift, so long as 
the business should be carried on by her 
trustees, of £100 per year to the Home of 
Peace, Petersham, and a further gift of £200 to 
the Home of Peace when the business should 
be sold. J felt, as Mr. Blanch stated in evidence, 
that the testatrix had intended to give her whole 
estate to Mrs. Osborne subject to a legacy to 
the Home of Peace of £100 or £200 and not 
to the legacy of an annual sum plus a legacy 
of £200 as stated in the will.” Having said this 
his Honour proceeded, “My failure to be satis- 
fied as to the appointment of her executors 
made it impossible to grant probate of the Will 
in any case. My failure to be satisfied that the 
testatrix intended to make gifts to the Home of 
Peace stated in the Will would have made it 
impossible for me to grant letters of administra- 
tion with the Will annexed because Mrs. 
Osborne’s estate would then have been made 
subject to a considerably more detrimental 
charge than the testatrix had intended. and the 
Home of Peace would have received consider- 
ably more than she ever meant it to get. Nor 
could I have granted letters of administration 
with the Will annexedomitting the gift to the 
Home of Peace, because then ‘the Home of 
Peace would have failed to get something which 
she did intend it to get and Mrs. Osborne would 
have received more. Consequently, the -applica- 
tion for probate would “have failed even had 


I been satisfied the testatrix knew and approved 
of the appointment of the executors.’ 
_Following this the principal beneficiary 
under the alleged Will commenced a suit 
against the respondent seeking administration, 
c. t.a. the Statement of Claim offered to under- 
take, if the Court should grant the relief sought, 
to administer the estate of the deceased “as if 
the said deceased had known and approved 
that portion of the said Will which purports to 
confer benefits on the Home of Peace.” 
Myers J., the trial judge, was not satisfied that 
the Will was duly executed, but ori appeal, the 
High Court decided that assuming that his 
Honour’s decision on this question was wrong, 


the offer to administer the estate set out above 


did not overcome the difficulty. As Kitto J. 
said at page 158— | : 

“It, (Le. the difficulty) is one which goes to 
the jurisdiction of the Supreme Court. to treat 
as a valid testamentary-instrument so much of 
the document as would remain if those parts of 
it were omitted which in the first suit were 
found not to have been within the deceased’s 
knowledge and approval.” 


His Honour then considered the limited 
jurisdiction which the Probate Court has to 
omit passages from a testamentary instrument 
and to grant probate of the balance as ilins 
by Morrell v. Morrell (1882) 7 P.D. ‘68, an 
Rhodes v. Rhodes, (1882) 7 App. Cas. 192.” 
He concluded that as a mere omission could 
not result in an instrument which gave effect to 
the testatrix intentions, the Court could omy 
refuse probate of the whole and the deceased 
died intestate. In the result, there was "in. exis- 
tence a duly executed instrument and clear 






findings as to what was ‘really: interided, but 


nothing was admitted to probate. ` 
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Wherever- possible the courts struggle to 
escape this type of situation. In their-struggles 
they have complicated the- law with --strange 
refinements. -In some cases- the doctrine of 
dependent relative revocation has- provided a 
way out. Two extreme examples of the efforts 
of the courts to use their limited jurisdiction to 
enable the intentions of testators to be realised 
are found in decisions of the Supreme Courts 
of New South Wales and Victoria. The. facts 
in the Victorian decision re Tait deceased (1957 
ee ba but can be sum- 
marised as follows:— .. : 


The testatrix executed a’ formal will con- 


taining, by clause 3 devises of certain lands to- 


one William Coffey and by clause 4, other 
lands to Alan and Margaret Tait. Some time 
later she gave her -accountant instructions as 
to the alteration to her will. He took these 
alterations to her solicitor and asked him to 
have a new will ready for signature in two days. 
In the preparation of the will, cluases 3 and 4 
of the will already executed were omitted 
though this was not the testatrix’ intention. 
The will contained a revocation clause. She exe- 


cuted the new will as so drafted. The Court. 


ordered that the whole of the second will, with 
those portions of the first will which were omit- 
t m the second will, be admitted to probate 






“in the second will was not intended by the 
‘Testatrix to revoke and did not revoke the 
clauses in the first will admitted to probate and 
disected that these declarations be included in 
the probate. It thus -dictated, as it were, to the 
court of construction, what conclusions it should 
Come to in the proper interpretation of the will 
and “produced ; a probate which went well 
beyorid the testamentary” documents in a most 


further declared that the revocatory clause ~ 


important. particular. What, in effect, though 
was done, was rectify the second will to mclude 
in it the omitted clauses. 


The Supreme Court of New South Wales, 


dealt with a somewhat similar situation in re 


Mills Deceased, 70 S.R. (N.S. W.) 36. There 
the testator executed a will prepared by his 
solicitor. Soon after the will had been executed 
one of his legatees died and Jater another. After 
the death of the second he executed another 
will containing a revocation clause. This will 
was witnessed by the husband of the principal 
beneficiary in both wills, and the gift to her in 
the second ‘will was therefore void. It was 
shown that there was no need for the second 
will because allowing for the failure of disposi- 
tions occasioned by the death of beneficiaries 
the two wills were nearly the same but the 
second will-revoked legacies to persons who 
had died and another legacy to a person who 
was expected: to die and did in fact die soon 
after. Application was made for probate of 
the will of 1955, ie. the earlier will, alter- 
natively, probate of that will with the will 
of 1957, i.e.,-the later will, other than the clause 
revoking former wills and declaring it to be the 
last will and testament. The Judge at first 
instance -dismissed the application and, on 
appeal,- his decision was upheld but in the 
course of their judgment the majority of the 
Court, Wallace P. and Jacobs J. A., Walsh J. A. 
dissenting, suggested that a different form of 
application for probate be brought. When the 
further application came on for hearing [re 
Mills (No. 2) 88 W.N. (Pt. 1) 73], Helsham J. 
granted probate of both wills with a declara- 
tion that the revocation clause appearing in the 
second will did not operate so as to revoke the 
gift of residue appearing in the first will. This 
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result was reached by combining the doctrine 
of relative revocation: with.a doctrine that 
revocation clauses should be read distribu- 
tively and not be applied to the whole 
of an instrument where the intention of 
the testator was only to apply it to certain pro- 
visions conditionally and the condition, was not 
fulfilled. Again, the Court, in the grant of 
probate, did, in fact, dictate to the court of 
construction, as to the meaning of the words 
found in the probate. This decision is not one 
which could have been directly produced by a 
power to rectify a will in that the difficully was 
occasioned by the rule that gifts to spouses of 
attesting witnesses are void. It clearly indicated 
a willingness on the part of the Court to reach 
out and acquire powers to enable it to frame 
probates giving effect to the proved intention of 
the testator in the case of duly executed 
instruments. 


If Probate Courts had power to rectify wills 
the situation presented by re Tait (supra) (and. 
which is not untypical) could be directly and. 
simply handled. 


It is contended that the provisions of Sec- 
tion 7 and 8 of the -Wills Probate & Adminis- 
tration Act (N.S.W.) which are in similar 
terms to Sections 63 and 64 of the Indian 
Succession Act, preclude the rectification of 
wills. That this is the basis of the absence of 
power, ig made clear by the judgment of Lord 
Blackburn in Rhodes v. Rhodes, (1882) 7 A.C. 
192 and 198, where he said, “The more difficult 
question arises where the rejection. of words 
alters the sense of those to remain. Even 
though the Court is convinced that the words 
were improperly introduced so that if the instru- 
ment was inter vivos they would reform the 
instrument and order one in different words to 


be executed, it cannot make the dead man 
execute a new instrument; and there seems to 
be much difficulty in treating the will after the 
sense is thus altered as valid within the 9th sec- 
tion of 7 Will IV and 1 Vict. C. 26, the signa- 
ture at the end of the will required that enact- 
ment having been attached to what bore quite 
different meaning.” ; 


A somewhat similar line of reasoning used 
to prevent the rectification of instruments evi- 
dencing inaccurately agreements which were 
reguired to be evidenced in writing to be en- 
forceable under the Statute of Frauds. -Prior to 
the Judicature Act in England these doctrines 
met with favour but were overthrown in 
Craddock v. Hunt, (1923) 2 Ch. 136, and United 
States of America-v. Motor Trucks Limited, 
(1924) A.C. 196. As was pointed out by Lord 
Sterndale in Craddock v. Hunt at page 151, 
“After rectification, the written agreement does 
not continue to exist with the parol variation ; 
it had to be read as if it had been originally 
drawn in its rectified form.” Similarly, if there 
could be a rectified will, it would be this docu- 
ment which would be admitted to probate and 
this document would be deemed to exist always 
in its rectified state, There is no reason why: 
similar retrospective operation could not be 
given to the rectification of a will. If this were 
So the argument based on the terms o 
Wills Probate & Administration Act, 
would lose as much of its force. 


1898, ¢ 


Nor does the nature of the enquiry into 
which the Court would be projected present apy 
special difficulties. Courts are already ex- 
perienced in investigating whether an instru- 
ment actually coincides with the testator's 
intentions and to take the further step in the 
appropriate case of actually formulating the 


` 


/ 
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form of instrument necessary to give effect -to 
` those intentions either by inserting the omitted 
words or sentences or omitting words adds 
nothing to the problems of evidence or proof 
which already exist. The fact that a will is a 
unilateral document presents no difficulties as 
unilateral declarations of trust are already 
rectified. = | 


The proposal to rectify wills inspires im- 
mediately revulsion in many guarters but not, 
it is submitted, on any rational basis. It comes 
in part from the innate conservatism of lawyers 
who believe, not only that whatever has been 
done once can be done again, but also that what 
has been done should not be done. A will has, 
like all things associated with death, acguired 
a sacred character in a Christian country. "The 


suggestion of tampering with it, even though it 


does not really represent what the testator 
desired, has a guasi sacrilegious air. However, 
itis submitted that a will should be in no diffe4 
rent position from a deed or declaration of 
trust and the feelings of opposition which arise 
to the giving of these powers to the Courts are 


‘ irrational. 


However, no Probate Court has ever exer- 
cised a power to rectify wills. Though, as can 


-be seen, courts are doing so in covert ways, an 


express grant of power is necessary. 
Conclusion— 


There are also a number of other changes 
urgently needed in Australia of purely local 
significance, such as the decentralisation of 
probate administration, which is unduly con- 
centrated in the capital cities, the clarification, 
of the relationship between legal personal re- 
presentatives and trustees, the tightening of 
control which court officers can exercise over 
legal personal representatives and the simplifi- 
cation of the transmission of representation in 
the event of the death of the sole executor or 
administrator. In general, the system of provid- 
ing for the administration of the affairs of the 
dead requires critical reconsideration. It will 
be interesting to have the benefit of the critical 
thought of citizens of a country with many 
systems of succession upon that part which they 
received from the British and which, with a 
few changes, operates in Australia. 


Law and Justice 


— 


While I was in Judicial Service of the West 
Bengal Government, I acted as -Presiding 
Officers in the different Civil Courts: and passed, 
Orders which appeared to me-to be “fair and 
Just”. in the Cases. For passing these “fair and 
Just” Orders sometimes appellate authorities, 
Lawyers, contesting parties and persons not 
having broad view of Law criticised these 
Orders-.on the ground that these Orders might 
be “fair and Just” but not according to the 
Law. Their argument is that Courts are not 
Courts of Justice but the Law -Courts. They 
regard Law as something separate and apart 
from Justice. 

Occasionally our Cii and Executive 
Department 6f Government strictly apply Law 
and nothing but Law-Justice or injustice—what- 
ever may be the result. In mariy cases -injus- 
tices are done by them and they excuse them- 
selves by saying: 

"If Law be helped......... the Law will have 
it so.” Their conscience is satisfied because 

' they are acting according to Law. 

Lawyers, Judges and people with this cast 
of thought find a distinction between Law and 
Justice. They are brought up.in the Philosophy 
of John Austin. They regard Law as a series of 
Commands issued by a Sovereign telling the peo- 
ple what to do and what not to do. They assume 
that the Law is an end in itself. Judges and 
Lawyers, according to this narrow- view, are 


By 


Prof. Indrajit. Mandal, M.A., M.Com., LL.M., 
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not concerned with the Justice of the Law but 
only with the interpretation of ‘Law and its 
enforcement, These Lawyers and Judges care 
too much for Law and too little for Justice and 
they have become “technicians” spelling out 
the meaning of words instead of being men of 
spirit and of vision leading the people in the 


way. they should go, making the Law fit for - 


the times in which we live, 
-`The term “Law” is derived from the term 
“Jus” meaning Justice. The main aim of Law 
is to do-justice. This is a proverb: What the 
World needs today is not more Law but more 
Justice, i 

A man has unlimited wants but limited 


means. Full realisation of each of man’s diffe- 


Tent aims is, in view of his limited strength 
and means, impossible. Hé makes a choice 
among his different ends.. He distinguishes 
‘between good and evil, between what is to be 
done and what is not to be done, between m 
and immoral ends. After estimating the 
pective values of different ends he establishes 
a harmony between the different ends. 

Man is a social being, apart from society it 
is impossible for him to live. Society: makes 
living possible. When a man comes in relation 
with his fellows in society not only do his own 
interests contest together, but his own interests 
conflict with those of other members of society. 

When the interests of people conflict, the 






i 
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various interests cam be reconciled easily if the 
relations between the persons are so intimate 
that each man understands each other and is 
ready to sacrifice for another. Many conditions 
must be fulfilled to establish such a state of 
things: Entire freedom, perfect mutual confi- 
dence, friendship and love in the society. Such 
relations are not the rule in social life. 

Law is essential in society in such situation. 
Law marks out the limits within which the 
rights, interests and privileges of each people 
ought to be confined. Function of Law is to 
settle principles of the reciprocal delimitation 
of one’s own and other people’s interests. In 
short, Law is not an end in itself, It is an 
instrument for delimitation, and protection of 
the interests of the different persons in society. 

In ` discharging these functions Law can 
never be wholly separated from Justice.. The 
delimitation of mterests cannot neglect the ques- 
tion of fairness or Justice. -We cannot think 
that Law is absolutely “independent of justice, 
On the contrary Law is placed in relation of 
subordination. The end of Law is now Laces 
as the realization of Justice. . 


For development and prosperity a country 

requires that the people should have the habit 
of obedience to Law and its citizens should be 
Pah abiding. - Regarding United Kingdom— 
PL is said that the English habit of obedience to 
Law is the strongest ‘of all the forces making 
for the nation’ 8 peaceful continuity | and 
Progress. 
' e In ancient days, tho Law of each locality 
was something which belonged to the whole 
Commifnity living there, it was regarded as a 
most precious possession and one that every 
man was expected ‘to maintain. Ignorance of 
Law was no. excuse. | l 


t 


al 


Now the question arises why people obey 
the Law? According to John Aurtice’s philo- 
sophy people obey the Law because they are 
commended to do so, because they are afraid 
of sanction and punishments. There are wicked 
persons who do not recognise it as their duty 
to obey the Law and for them sanction and 
punishments must be inflicted. But the fact is 
that most of the people obey the Law sim- 
ply because they recognise it to be obligatory 


on them. They recognise that they are under 


a duty to obey it. 

Whence comes this sense of obligation? It 
arises, in the first place, from the habits of the 
people which have grown up in their history. 


‘People realise that without Law the country 


will collapse and everyone will suffer. But 
important of all is the quality of the Law itself, 
People will respect rules of Law which are 
intrinsically right and just and will expect their 
neighbours to obey them, but they will not feel 
such obligation about rules which are unfair 
or unjust. If people are to feel a sense of obli- 
gation to the Law, then the Law must corres- 
pond with right and just. In other words it 


must correspond with Justice. 


This Conception of Law and Justice has 


been expressed in the words of- the Judicial 


oath, taken by every Judge in England on his 
appointment. The oath is: 

“I do swear by Almightly God that........ i 
I will do right to all manner of people after 
the Laws and usages of this Realm without 
fear or favour, affection or ill will.” 

Here the words “I will do right” mean “I 


-will do Justice”, not “I will do Law”. 


If we consider the Oath of the Queen her- 


. self at the. coronation, we shall find that there 


Law and Justice are treated as inseparable, 


Im 


The Archbishop asks: 
cause Law and Justice, in mercy, to be executed 
in all your judgments ?” 

The Queen answers: “I will.” Judge are 
appointed by the Queen. They are her dele- 
gates. Judgments of Her Majesty’s Judges are 
the judgments of the Queen herself. According 
to this oath, the Judges must execute not law 
alone but “Law and Justice” and they must do 
So “in mercy”, 

According to the Preamble, the aim of the 
Indian Constitution is “to secure to all its 
citizens: Justice, Social, Economic and Politi- 
cal” The Constitution has given the Supreme 
Court and High Courts supervisory Jurisdiction 
over inferior Courts and other Quasi Judicial 
bodies and Tribunals. This jurisdiction has been 
examined to achieve the above noted aim of the 
Constitution. 
Procedure Code states that the Court has inhe- 
‘rent powers to make such Orders as may be 
necessary for the ends of Justice or to prevent 
“abuse of the process of the Court. It recognises 
that the Court has inherent power to act ex 
‘debito Justice and to do that real and substan- 
tial Justice for the administration of which 
„alone it exists. 


Law has been developed by evolution. 
Quantum of legal knowledge is never lost. It 
descends from age to age, from people to people. 
‘It has periods of marked Growth and Progress. 
The maxim of Philosophers EX EXNI- 
HILLO NIHIL fit—“Something does not come 
from nothing”—is the Key-note to all legal his- 
tory. Existing Laws were reformed, amended 
whenever they were found ‘inadequate and 
. unsatisfactory. “The old Order Changeth 
-Yielding place to new.” Law cannot stand still 
and remain fixed when society is changing. Law 


- 


“Will you to your power ' 


Section 151 of the Indian Civil 
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must change to suit the needs of the time. 

All changes of Law and developments of 
new Law have always been due to man’s desire 
for rectifying the evils in Law and for absolute 
Justice. j 

Development of principles of Jus Jentium in 
Rome, principles of Equity’ in England and 
modern principles of natural Justice,- took 
place because of man’s search for absolute 


Justice. 3 


Roman jus gentium remedied certain defects 
and shortcomings of Jus civil of Rome. When 
the Roman Empire developed, many foreigners 


Came to reside there for business purpose or 


for enjoying the amenities of civilised life. 


Roman Civil Law i.e. old customary Law, was 


pecular to Roman citizens only. Foreigners’ 
rights could not be protected by Civil Law of 
Rome. So the principles of Jus gentium deve- 
loped: ` Jus gentium were general ‘principles 
atid practices of Law which were found in all 
communities or among civilised nations. Jus 
gentium appeared to be based on Universal 
reason and Justice. “This was the reason for 
restricting the scope of Jus civil and broader 
application of Jus gentium. 

In- England Equity principles were sdei 
to remove the defects and shortcomings of 
Common Law of England. - Equity -affoyed 
relief in Cases when the operation of the 
mon Law was oppressive and unjust. 

In the first stage King éntertained “mercy 
petitions” and allowed them for ends of 
justice. “When the number of the mercy peti- 
tions increased the Cougst of Chancery was 
created to look after these Cases. en two 
kinds of Courts—Common aw Countts adminis- 





0 


“tering. Common Law wd Equity Courts 


administering Equity pyinciples were found. 
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Ultimately the distinction was abolished .and 
all Courts were directed to apply Common Law 
as well as Equity principles. 

In modern days we often. hear of principles 
of natural Justice, which -lay down certain 
fundamental rules of Judicial procedure, The 
principle of natural Justice is extended from. 
Judicial and quasi-Judicial bodies to adminis- 
trative bodies and demestic Tribunals. There 


~ 


are no inflexible rules of natural Justice of 


“universal application. Every case -must be 


determined separately to see whether - Justice 
has been done or not. It requires fair play in 
all cases. It reguires that fair and reasonable 


-a Meaning of Justice is not clear. 


~ 
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opportunity should be given to the condemned 
person to make necessary representation. 

So far I have discussed as to the relation 
of Law and Justice. I have tried to show that 
they are inseparable. Now the question may be 
asked—what is Justice ? 

It has 
different meanings in different situations. Justice 
is not something we can see. It is not tem- 
poral but eternal It is not the product of 
man’s intellect but of his Spirit and heart. 


Justice ‘is what the right- minded person—who 
~ has the right sprit within him—believes to be 


fair and just—fair between man and man and 
between man and the state. 


EDITOR’S NOTE ` 4 


(Mr. Starke brings out the current efficacy of 
International Monetary Fund, one of the “Spe- 
cialised Agencies” of the UNO, in the context 
of the EEC. Much remains to be done to 
improve the working of IMF.] 


A Note on Economic and Monetary Union in 


the European Economic Community (EEC) 


In October, 1970 the European Economic 
Community (EEC) published its plan for full 
economic and monetary union of its six mem- 
bers, Belgium, France, the German Federal 
Republic, Italy, Luxembourg, and the Nether- 
lands. This union, “possibly” including a com: 
mon currency, was to be achieved by the end of 
the current decade, i.e. by 1980. Assuming a com- 
mon currency was not practicable, full monetary 
union was to involve, inter alia, the entire and 
permanent convertibility of national currencies, 
the elimination of margins of fluctuation in 
their exchange, the permanent fixing of their 
relations to parity, and the complete freeing of 
all capital movements. 

It is well appreciated that a Community 
monetary union could not, as such, be achieved 
without also far-reaching measures of economic 
coordination, such as co-operation in tax and 
budgetary policies, and, if necessary, unifomity 
in interest rates, so as to prevent uncontrolled 
movements of capital in search of higher 
returns. This would require major decisions as 


By 
J. G. Starke, Q.C. 


to national economic policies to be taken at 
the Community level, necessitating the creation 
of new Community organs. 

The advantages’ of a single Community 
system of monetary regulation, linked to a 
framework of economic coordination, are :— 
(a) more uniformity, contributing ultimately to 
greater legal and political integration; (b) the 
reduction in financial uncertainty, so as to make 
possible better economic planning at national 
levels, and to avoid setbacks to common poli- 
cies concerning trade and agriculture; (c) the 
avoidance of recurrent monetary crises, as t 
have occurred in Western Europe in Kk 
years, due for example to the speculative sel- i 
ling of gold in European centres and the move- 
ments of capital either internally or from | out- 
side Europe; (d) the encouragement of invest- 
ment in Western Europe on a Ia ence 
Full economic and monetar% union in t 
would indeed represent ay major ire 
factor for the whole of the#ternatidyal mone- 
tary system, and could é te to tik forma- 
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tion of a sound body ‘of rules of international 
monetary law. 


By a resolution. of the Council of Ministers 
of the EEC, adopted on.9th February, 1971, 
agréement was reached upon a first three-year 
stage of the plan for economic and monetary 
union. The resolution looked also to the 
transitional procedures for the final stage “of 
union, when there would be a transfer of 
powers from member. countries to the Com- 
munity, while the central banks of the six 
members were invited to coordinate monetary 
and credit policies within guidelines set by the 
EEC Council of Ministers, for example - with 
reference to such matters as bank liquidity, 
credit allocation, and interest rates, The key- 
note was to be mutual assistance and concerted 
action, pending the progress to the final stage 
of union, with medium-term financial aid to be 
set up for members faced with balance of 
payments difficulties. 


_ It is against this background of a seemingly 
solid advance on the path to economic and 
monetary union that one must view the mone- 
tary crisis in Western Europe at the end of 
April and beginning of May, 1971, when the 
inflow of United States dollars into Western, 
rmany ‘and speculation against the West 
Pr deutschmark, with the consequent 
possibilities of inflation, persuaded the West 
German Government that there were two alter- 
natives, either that the mark should be revalued 
or, a39 a temporary measure, be allowed to 
“float”, iep be released from a fixed exchange 
tate wa the Ufited States dollar. In a, 
sense, this April- 





y monetary crisis proved 
EEC monetary union, for 
union, it would theoreti- 
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cally have been possible to neutralise the dollar 
inflow, not all of which was speculative. 


At all events, the West German- Government 
did not act without submitting the matter to the 
REC Council of Ministers at an emergency 
meeting on 8-9 May, 1971. In the resolution 
adopted by it, the Council of Ministers stood 
by the EEC commitment to a monetary union 
and a system of fixed parities. The Ministers 
agreed to the request that the mark be allowed: 
to “float” temporarily and agreed also that this 
should be so for the Dutch guilder, but affirmed. 
in the Council’s resolution that a system of 
“floating” exchange rates was incompatible 
with the smooth functioning of the European 
Economic Community, and that appropriate 
measures should be taken to discourage exces- 
sive capital inflows and to neutralise their 
effects on the internal monetary situation of 
the member countries of the Community. 

Thus the temporary ‘‘floating” of the mark 
and the guilder was to be purely a “band-aid” 
measure for the crisis caused by the dollar 
inflow. Although this might involve a post- 
ponement of one or two first steps in the moves 
towards full economic and monetary union in 
the EEC, the goal of such a full union was 
deemed too vital to be allowed to lapse. The 
result must be a general tightening up of EEO 
monetary coordination, and some adaptations 
in the ees a a and monetary union. 


t 


b. ee a 
in a case Ka other monetary crises, 


such as the gold crisis in 1968, the April-May, 


crisis of the dollar-mark parity revealed serious 


defects in the international monetary system 
which were not clearly foreseen when the Inter- 
national Monetary Fund (IMF) was first estab- 
lished over 25 years ago. It was perhaps fondly, 


\ 


thought that countries would fully consider the 
position of other -countries before -fixing interest 
tates and before taking measures to cope with 
inflationary tendencies in their economies, but 
this has not been so, either generally or in 
particular cases. Nor was it envisaged that a 
non-dollar, non-sterling currency, such as the 
mark, could assume. such importance. Econo- 
mic and monetary union in the BEC would 
do much to mitigate these flaws in international 
monetary law, for the Community now re- 
presents one of the monetary heartlands of the 
| financial world. 

The temptation to moralis over the future 
of the Community monetary and economic 
union project, and the impact upon it of the 
recent dollar-mark crisis, is hard to resist. One 


lesson has at least been learned, namely that 


any proposed code of international monetary 
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law can only be- Utopian, unless it is founded 
upon a sound established basis of uniform 
domestic laws, duly applied and administered. 
In other words, the rules of domestic and inter- 
national monetary law must be interdependent. 
Open-ended domestic legal systems can negate 
or stultify an international monetary. code. A 
narrower point is the serious obstacle to the 
establishment of such a code represented by the 
widespread tendency to treat domestic curren- 


cies as commodities for purchase in a rise and 


fall market, rather than as instruments or 
mechanisms for facilitating international econo- 
mic relations, all of which serves to show that, 
notwithstanding all that has been achieved 
through the International Monetary Fund 
(IMF), the rules of international monetary law 
continue to be in a relatively “unsophisticated 
phase of development. 








Mr, Justice Sabyasachi Mukharji adderssin 
Principal A. - Sen addressing All India Asutosh All India Asutosh Memoria! Debate. 1970 7 
Memorial Debate, 1970-7! 


Winners of Asutosh Memorial Debate Competition. 






Ist Sm, JArundhuti Bose ( fourth from right ) 2nd Sri Sekhar Banerjee 
(second from right) Between the Winners—Principal A. C. Sen 





The General Secretary of the Union presented the money callected from a Charity Cinema show to the 


Governor Sri S. S. Dhavan for the flood striken people of East Pakistan. 





A view of th i 
view of the flooded Area Flood Relief by Studdfits of the 


Sonarpur 
P University College ofl aw Union. 


ot Borderland of Police Power 


- And Eminent Domain : 
A Comparative Consideration 


by 
| Clarence J. Sundram* 


I. GENERAL FRAMEWORK FOR 
COMPARISON 


Before a meaningful comparison of legal 
structure and method of any two countries is 
undertaken, it must first be established that there 
are sufficient similarities to make comparison: 
possible and yet sufficient differences to make 
comparison fruitful. “While the experience of 
a foreign country is rarely transferable in full 
to another’s legal system, suggestive ideas can 
be derived from it to assist in the more rational 
jurisprudential development of the potential 
transferee.” 

With respect to land ownership and related 
problems, there is, of necessity, a fundamental 
di ce in outlook between the United States 
ga ‘The population of the United States 
has not yet reached such proportions as to make 
the availability ‘of land a serious problem. Thus, 
: land-related problems are approached with the 
aswirance of an abundance of land. India, on 









the other Jfand, has ered from a perennial 
scarcity 6f land whic nderstandably colors its 
approach to, such’ lems. „Aside from ` this 
difference, fhere ar eral similarities !: - both: 






countries and diyerse societies ; 





both have some measure. of institutional stability 
(political and administrative)? ; both have decen- 
tralized governments although the United States 
is perhaps more decentralized ;* and both rely 
heavily on law to settle disputes. The court 
systems of the two countries are also vastly 
different even though both share the heritage of 
the English common law. Unlike the United] 
States which has separate federal and state 
court systems, India has an almost entirely: 
unitary system of courts. Thus the jurisdictional 
problems arising out of concurrent systems of 
state and federal courts in the United States are 
absent in India. Absent also are the problems 


| of diverse state and federal law. The existence 


of'a clear bias towards the centre obviates much! 
of the difficulty in resolving state-federal dis- 
putes which is present in the United States due 
to the ninth and tenth amendments. For exam- 
ple, in cases where there is a disputed exercise 
of the police power, problems arise in the 


' United States if such -a power appears to be 


exercised by the Federal Government. It is 
generally believed that there is no federal police 


P 
power'—this power being reserved to the state 
as a concomitant of its sovereignty under the 
ninth and tenth amendments. Since, however, 
in India there is no counterpart to the ninth and 
tenth amendments there does not appear to be 
any obstacle to a federal exercise of police 
power and the problem would therefore not, 
arise. 

Given a framework for comparison, this 


f 
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paper will study the different approaches of the 
two countries to the troublesome problem `of 
determining when an exercise of police power 
ceases and an exercise of the power of eminent — 
domain begins. The legal principles in each 
country will be examined to consider if either 
or both could benefit from the others 
experience. = 


— 


H. THE BORDERLAND OF POLICE 
POWER AND EMINENT DOMAIN 


Underlying all legal strueture in 
the area of land-use control is a 
Hobson's choice between ful vom- 
pensation (under eminent domain) 
and no compensation (under the 
police power). A land-use regule- 


The relevant constitutional limitations applying 


IN THE UNITED STATES 


tion that falls as unconstitutional 
leaves a void. While the public 
might condemn the affected pro- 
perty to achieve the public objec- 
tive, in America this does not 
happen. l 


sions contained within the fifth and fourteenth 


,to the area of land-use controls are the provi. 


amendments : 

-a E TA A E 
No person shall be........ deprived 
of life, liberty, or property, with- 
out due process of law: nor shall 
private property be taken for public 
use, without just compensation.’ 


Sidana [N] or shall any State 
deprive any person of life, liberty, - ° 
or property, without due process of 8 


law,......... 7 N 


e substantive due 







In the early twentieth century the due 
process clause was held to have both substan- 
.tive and procedural content, The Supreme 


Court frequently us 
process concept to 
social legislation of b 
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However, strong criticism that 
Court 


governments. 
such action in. effect transformed the 


into a “super legislature” led to the demise of. 


the substantive due process concept” Thus only 
procedural . due process has any ee 
viability for present purposes. 


The problem involved in differentiating an 
exercise of police power from the use of emi 
nent domain was succinctly stated by the United 
States Supreme Court in Pennsylvania Coal Co. 
v. Mahon :” “The general rule......... is that 
while property may be regulated to a certain 
extent, if the regulation goes too far “it will be 
recognised as a taking......... [T] his is a ques- 
tion of degree.” . The question is not one which 
can be resolved in the abstract but requires 
consideration of the facts in each situation.” 
Therefore some cases will bé examined in an 
attempt to derive a principle of distinguishing 
between regulation and taking. 

In Miller v. Schoene,* plant rust disease 
from cedar trees was spreading to adjacent 
apple orchards. The state regulatory power 
was exercised in destroying the cedar trees. No 
compensation was paid to the owner. The 
Court beld that there was no violation of due 
process since on balance, the apple orchards 
were more vital to the State of Virginia. It 
wes thus within the state’s police power to 

troy them in the public interest even at the 
cost of another’s property rights. Similarly, in 
Town of Hempstead v. Goldblatt“ it was held 
that an ordinance re ating dredging and pit 
excavation was a valid\exercise of police power 
even tho it had the effect of depriving the 
mining corporation pf the most beneficial use 
"of its ` property.’ e Court rationalized its 
decision by statingflat the town’s police power 
was exerfised to “prdtect the health and safety 







aif 


of the residents from the noxious use of pro- 
perty by the defendant. This exercise of power 
could not therefore be burdened by the duty of 
compensation.” 

On the other hand, in Dooley v. Town Plan 
and Zoning Comm'n, where the actions of the 
town made the owner’s land practically useless, 
the court held that compensation was necessary. 
The land was located in a flood plain district 
and a change in the zoning ordinance prohibited 
mining. In striking down the ordinance, the 
court said, “[W]here most of the value of a 
person’s property has to be sacrificed so that 
community welfare may be served, and where 
the owner does not directly benefit from the 
evil avoided...... the occasion is appropriate for 
the exercise of eminent domain.”” Similarly, 
in City of Plainfield y. Borough of Middlesex,” 
a zoning ordinance that removed most of the 
beneficial use from plaintiff’s land was struck 
down as an unconstitutional exercise of police 
power. The defendant was interested in pur- 
chasing a substantial amount of land owned by 
the plaintiff. When a mutually agreeable price 
could not be reached, the defendant zoned the 
land to restrict it for either school or park 
purposes. The effect of the zoning was to 
make the land useful only to the defendant 
which was also the only available buyer. The 


. court held that this was a taking of plaintiff's 


property without just compensation.” 
A developing remedy for the landowner 


adversely affected by an abuse of the exercise 


of police power is a suit for inverse condemna- 
tion. This means that the landowner forces the 
sovereign to condemn his property and to com- 
pensate him for the taking.” 


Even a cursory glance at the cases discussed’ 
above shows the confusion and anomalous 


ba 


results in the area and demonstrates the need 
for a clear guiding principle. At least three 
legal scholars have attempted to formulate such 
a principle. 

A. The Durham Test: 

“Professor Dunham starts with the premise 
that United States ex rel. T.V.A. v. Welch” 
and Berman v. Parker” did away with the use 
Of objective tests for determining when compen- 
sation was necessary. Prior to these cases, the 
objective test was the “public use” test, Le, if 
the land taken was going to be used by an 
appreciable segment of the public after condem- 
nation,-then the taking was for a public use and, 
under the fifth amendment, compensation was 
required. Since Berman and Welch definitively 
established that use by the public is not essen- 
tial to the power of condemnation such a cut- 
and-dried test is no longer possible. But, on 
the other hand, these cases enlarge the legisla- 
tive responsibility insofar as they free the 
legislature from the imability to pay compensa- 
tion for a restriction on the use of property even 
where the legislature though it just to do so. 
After Berman and Welch, if the power to 
regulate exists, the question whether there 
should be regulation without compensation or 
a taking with compensation becomes a matter 
of legislative judgment. Dunham comments that 
there is a tendency to substitute vague ethical 
standards for any objective standard.“ 


The test suggested by Dunham is basically 
that established in Nashville, C. & St. L. Ry. v. 


Walters,* that conpensation must be paid for a ` 


loss suffered by an owner to create a public 
benefit but need not be paid for a loss suffered 


when government merely removes a harm - 


created by an owner or his property. Stated 
differently, the government need not compensate 
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an owner for curbing his noxious use of pro- 
perty but must do so if it compels him to act 
positively for the public good. Dunham argues 
that this test contains elements of objectivity 
since there must be a relationship between the 
harm and the regulated activity for the regula- 
tion without compensation to be valid.” There 
is also an element of subjectivity since even 
with the requisite causation the regulation may 
be invalid if the cost to the regulated party is 
too onerous. The fact that the regulation will 
benefit the public is not enough reason to des- 
troy the property without compensation.” Des- 
truction is justified only to “eliminate evil” 
and compensation need not be paid unless the 
loss inflicted is one the individual should not 
be expected to bear.” | 
The test has at least two deficiencies. First, 
the courts have not stated a guiding principle to 
determine when an owner's expectation is pro- 
tected against government action. Second, it is 
susceptible - to manipulation and semantic 
obfuscation. The prevention of a harmful use 
can be phrased in terms of conferring a public 
benefit requiring compensation. The test would 
probably be as difficult to apply as those it 
seeks to replace. f 


B. The Sax Test” 


Precisely stated, the rule is as follows : 
[W]hen an individu,’ or limited 
‘group in society sustains a detri- 
ment to legally acquired existing 
economic values p7 “pguence ® 
of government activity which, en- 
hances the economic\value of some 
governmental enterpfise, then the l 
act is a taking, and Æmpen 
is constitutionally , ired ; 


í 


N 





` « t 
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when the challenged act is an im- 
provement of the public condition 
through resolution of conflict with- 
in the private sector of the society, 
compensation is not 
tionally required.” 


Basically, Sax distinguishes between the govern- 
ment’s entreprenual and proprietary interests 
and its regulatory function. If government is 
acting in a proprietary capacity and is in that 
sense in competition with private landowners 
and it restricts or regulates private land for its 
own purpose, compensation should be paid. If, 
however, government is acting as an arbitrator 
between competing private interests and has no 
interest of its own, then there is no reason to 
compensate for the adverse effect of the 
regulation. 


The test is concerned with the effect of 
governmental action on the morale of the pri- 
vate sector. For a government to function 
effectively, it is essential that people have con- 
fidence in it and that they do not feel that it 
is acting arbitrarily. This goes to the natural 
justice notion that the appearance of justice is 
almost as important as the fact of justice. 
Therefore, when government is competing with 

Wate owners and its motives are more open 
Pah there is a high risk that its actions 
could be seen as being arbitrary. This feeling 
would have a demoralizing effect on land- 
ownars. To avoid this, government should com- 
pensate for the adverse effect of regulation. 


! 
On’ the other hand, where government has 


` no interest of its own.and is acting as an umpire 


there is less chance that its actions will be 


$ 


constitu- - 


viewed as aribtrary unless it is on record as 


favouring one interest over another. The 
landowner will be less reluctant to comply 
with requlations if they feel government action 
is objective and for the public good. Since 
the risk ofthe demoralizing effect on the 
people is slight, there is no reason to com- 
pensate. 

Under the Sar Test, Goldblatt was a 
clear case recognizable as non-compensable. 
-‘The Zoning regulation in those situations 
does not add to the resources of any official 
enterprise ; it is the regulatee’s neighbours as 
citizens who benefit directly. The industrial 
user . has simply been subjected 
to a competition with his new neighbours, 
and he has lost.”32? Sax also believes that 
Miller v. Schoene was decided correetly. 

The difficulties created by looking at 

the extcnt of harm, the imposition of 

economic loss on one person to aid 
another, or the lack of a formal 
invasion are all eliminated if one 
concentrates on the critical fact that 
the regulation at issue did not add to 
the assets of any government enter- 
prise, but merely resolved a case of 
conflicting uses between neighbouring 
proprietors. 
_ However, he ignores the state’s clear bias 
in favour of the apple industry which detracts 
from its efficacy as an adjudicator. The risk 
of -demoralizing effect, about which Sax 
expressed his concern, is present where as 
here the decision maker does not approach 
the situation without any pre-conceived 


biases, 
The fundamental difficulty with Sax’ app- 


roach is that it assumes that the many and 
varied roles of government in a large and 
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complex society are easily susceptible of 
classification as “regulatory? or ‘‘proprie- 
tary.” It would be impossible. to apply this 
test with any measure of consistency especia- 
ally where more than onearm of government 
is involved and where different governmental 
bodies have conflicting interests. l 
C, The Michelman Test!‘ 

Michelman disagrees with Sax’ analysis of the 
problem. Confronted with a bewildering array 
of judicial rules for when government must 


compensate people for economic losses caused 


by its programes, he conciudes that.the line 
now drawn between compensable and non- 
compenesable harms diverges from what 
considerations of utility or fairness would 
suggest. But he accepts the confused situa- 
tion as the product of a system which relies 
on judicial decisions for solutions. 

This approach is both economic and 
philosophical. People will bear the adverse 
effect of regulation if the feel that the overall 
pattern of governmental action will ultimately 
benefit them. He is concerned about the 
reasonable expectations of the 
owners. If there is a reasonable expectation 


of compensation, and if the regulation defeats . 


the expectation, there may be a demoralizing 
effect on the property holders... When this 
effect isso great that people no longer feel 
that they are bearing their just share of the 
burdens for the public good, then compen- 
sation should be paid to ameliorate- this effect. 
Furthermore, if the impact of the regulation 
falls upon a narrow class of persons and has 
the effcct or the appearance of a governmental 
redistribution of property, then: the govern- 
ment should attempt to find some basis to 
justify payment of compensatiou.*§ 


Michelman concludes that the legislatures 


property ' 


and administrative agencies “must take the 
responsibility for formulating relevant rules 
for compensation and thus far at least they 
have not met their obligations. Until they ' 
do, the existing confusion is the best that can 
be achieved by our system.- - 


Di. THE BORDERLAND OF POLICE 
POWER AND EMINENT DOMAIN IN 
INDIA 


In Indias as in the United States, | the line 
between the two types of state interference 
with property rights is ‘thin and jagged. 56 
Prior to the Berman case, there was in the 
United States a distinction between public 
purpose and public use and this distinction 
served as a guide to the necessity of compen- 
sation. Article 19 of the Indian Constitution 
however, does not provide any clue as to 
whether the framers of the Constitution really 
addressed themselves to the problem of 
distinguishing between compensable takings 
and non-compensable regulations [apart from 
the exception from the compensation ~ require 
ment of laws “for the promotion of public 
health or the prevention of danger-to life or 
property” in Article 31(5)(b) sii)) Therefore, 
as in the United States, it became the duty of 
the Indian Supreme Court to determine whe 
the line should be drawn. : 

A public purpose in India is present even 


: though individuals are benefited by govern- 


mental action. The limitation is that they 
cannot be benefited solely as individuals. 
The benefit must “occur In furtherance of a 
scheme of public benefit or' utility and’ must | 
be incidental to it. 37 In this aspect, Indian 
law is not unlike the Ameticdn experience. 


f 
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Before pursuing an analysis of the Indian 
case law in the area, it might be helpful to 
consider the relevant provisions in the Indian 
Constitution. 

Art. 19 (1) All citizens shall have the right — 


TE to acquire, eis and dispose of 


ne 
(5) Nothing in sub-clauses (d), ` (e) and 
(f) of the said clause shall affect 


the operation of any existing law in 
so far as it imposes, or prevent the 

l State from making any law imposing, 
reasonable restrictions on the exercise 
ofany of the rights conferred by the 
said sub-clauses either in the interests 
of. the general public or for the 
protection of the interests -of any 
Scheduled Tribe. 

Art. 31 (1) No person shall be deprived of 
his property save by authority of 
law. | 

(21 No property, movable or immovable, 
including any interest in, or in any 
company: owning, any commercial 
or industrial undertaking, shall be 


taken possession of or acquired for ' 


public purposes under any law 

“ authorizing - the. taking of such 
possession or such acquisition, unless 

the law provides for compensation 

for the property taken possession of 

| ~or- acquired and either fixes the 

° amount of compensation, or specifies 
the principles on which, and the 


. » manner in which, the compensation t: 


is to be determined, and given: : 
After the Fourth Amendment was ` added, 
Art, 31 (2) reads as follows : 


(2) No property shall be compulsorily 
acguired or reguisitioned save for 
a public purpose and save by autho- 
rity of a law which provides for 
compensation for the property so 
acquired or requisitioned and either 
fixes the amount of the compensation 
or specifies the principles on which, 
and the manner in which, the 
compensation is to be determined 
and given; no such law shall be 
called in question in any court on 
the ground that the compensation 
provided by that law is not ade- 
quate, 

(2A) Where a law does not provide for 
the transfer of the ownership or right 
to, possession of any property to the 
State or to a corporation owned 
or controlled by the State, it shall 
not be deemed to provide for the 
compulsory aequisition or requisitio- 

« ning of property, notwithstanding that 

it deprives any person of his prope- 
rty. 

One of the major differences that an 
observer notices between the relevant 
provisions of the Indian and American 
constitutions is the absence of a “due process” 
clause in the former. Thus, although the 
tests of “reasonableness” laid down in 
clauses (2) through (6) of Art. 19 may 
greatly coincide with the test for judging 
due process under the American ccnstitution, 
the two are not identical. The Indian 
constitution-makers deliberately avoided the 
use of the “due process” language finding 
“it far too compre-hensive, flexible and vague. 
Instead they chose the word “reasonble”’ 
as amore definite standard, Thus American 
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decisional law cannot be transplanted into 
the Indian context without some allowance 
for the differences in constitutional requireme- 
nts.28 The Indian Constitution also used 
the language “procedure established by law” 
and that phrase has been interpreted to 
mean what is called procedural due process 
in America.8 In other words, a legislative 
enactment which complied with procedural 
requirements (e. g,, - notice, hearing, etc.) 
could not be challenged on the grounds 
of unreasonableness. 


In a series of later cases,*° it 
became established doctrine that 
Article 19 (I) (f) and (g) were 
available to protect specific property 
rights of individual citizens against 
“unreasonable” state restrictions 
Thus there had emerged one trend 
of doctrine that helped to draw a 
principled, if not very predictable, 
line between the rules that apply 
to ‘takings’ (to use the broader 
American term) and to regulation as 
something less than a “taking” ; an 
unreasonable “restriction” of a 
citizen’s right to hold a particular 
piece of property or to carry ona 
particular business was invalid under 
Article 19.41 


This interpretation creates an ‘overlap 
between Articles 19 and 31. “Thus a state 
interference would be susceptible to attack 
either as a deprivation of property without 
compensation under Art. 31 or as an 


unreasonable restriction on the right to hold 


property under Art. 19.42 


Under 
Madras?” 


A, K, Gapalan v. State of 
the Supreme Court indicated that 


ifa restriction on the exercise of a property 
right or the conduct of business was so severe 
as to be “total’ and therefore a deprivation, 
its constitutionality had to be tested under 
Art. 31. Article 19 would not apply. The 
rationale, in so far as it is discernible, seems 
to be that rights guaranted by Art, 19 (1) @) 
can only be enjoyed provided the citizen is in 
a position to enjoy them The argument is 
that a citizen cannot say that he has a right 
to hold and dispose of property if that 
property has been validly taken away from 
him under Articles 31(1) or (2). Under this 
rationale, the proper approach to the question 
is to consider first whether the effect of the 
legislation is either to deprive the citizen of 
his property under Art 31(1) or to acquire 
it or take possession of it under Art, 31(2). 
If either is answered affirmatively, then the 
only question left is whether: the citizen has 
any rights left to assert under Art. 19{1) (0 
after the deprivation, acquisition or taking of 
possession, It becomes crucial therefore to 
be able to determine what is a deprivation. 


No cut and dried test can be formu- 
lated as to whether in a given case 
the owner is ‘deprived’ of his property 
within the meaning of Article 31; . 
each case must be decided as it ariseg 
on its own facts Broadly speaking, 
it may be said that an abridgement 
would be so substantial as to amount 

- toa deprivation within the meaning 
of Article 31 if, in effect, it withfeld, 
the property from the possession and 
enjoyment of the owners, or seriously 
impaired its use and enjoyment by 
him. or materially reduced its 
value, ** 
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In -Dwarkadas Shrinivas -v. Sholapur 
Spinning & Weaving Co, Ltd.45 the govern- 
ment took over the operation of the mill and 
attempted to raise capital from the - preference 
shareholders = Plaintiff shareholder ultimately 
obtained a judgment from the Supreme - Court 
holding that the legislation under which the 

“state acted authorized in effect a deprivation 
of property - without compensation within the 
meaning of Article 31.- The “exception in 


Article 31 (5) (b) (ii) was held inapplicable. . 


Thus the ordinance violated the fundamental 
rights of the company under Art. 31 (2). The 
Court noted that the ordinance was not merely 
regulatory but resulted in `a taking of practi- 
cally all the incidents of ownership leaving a 
mere husk of title in the owner, 
| the Court seemed to apply was to consider 

the extent of the infringement property, 
tights, - 


Shortly after Subodh Gopal in Dwarka- .. 


| das Shrinivas the Fourth - Amendment was 
passed, the minority view in Subodh Gopal 
which saw “deprivation” in Art, 31 (1) as 
_ Separate and distinct from “acguisition” or 
“taking possession” in Art. 


protected only to- the extent that it required 
authorization by law, that is, ‘it required an 
-enactment by a competent legislature. _ There 
. could be no deprivation by executive fiat. 
For acquisition or taking possession, compen- 
sation was required. ~“This. interpretation 
lefte unprotected’ from parliamentary action 
the most, drastic sort of interference with 


property rights——their complete elimination— 
so ‘long as the state did not formally take . 


“title or 'possession.” 40 Under the Fourth 


Amendment “Art. 


8. 


The test . 


and “unreasonable deprivations 
“question is not justiciable by the courts under 
` Art. 19 (5; 


31 (2). Under - 
this view a deprivation was constritutionally . 


31 (2) dealt with the power ``- 
of eminent domain. while Art, 31 (1) dealt 


“with the: police power. Application of Art. 


31 (2) was barred where. the government 


taking or deprivation did not transfer title or 


. possession to the state. The test thus announ- 


ced is seemingly simple——one merely has to 
determinc- if title or possession has been 
transferred. This appears to be much more 


objective than any- of the tests ‘announced 


either by courts or by scholars in: the United 


‘States. The only problem left to determine 
‘is when does title vest In-the state ? Is that 


part of Dwarkadas Shrivinas which consi- 
dered the government taking of everything 
except title to be an acquisition, still viable 
after the Fourth Amendment ? The answer 
to this question nas not been definitively 


settled. - 


In 1960, the Supreme “Court closed a gap 


“in the law created by the Fourth Amendment. 


Iù- deciding Kochuni y. State of Kerela,«? 
the court said that the law under which there 
could be a deprivation under Art. 31 (I) had 
to be a valid law consistent with other funda- 


mental rights, especially Art. 19. Thus, the 


decislon protects land owners from arbitrary 
because the 


= ~ 
~ 


- 


IV; CONCLUSION 


Considering the fact that the United 


“States has had two -hundred years to iron 


out. the “bugs” in its. legal system, one 
would expect it to have a more workable 
solution. to the troublesome problem of 


. regulation and taking than a “young” country 


like India which has had barely over twenty 
years under g- constitution to do the same 


| job. As Michelman suggests,the only definitive 


- 
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solution that -can be hoped. for is one amendment has settled -the law toa greater 
‘formulated by legislative bodies which have extent than appears possible; in America 
„thus far abdicated .their responsibilities. in the foreseeable future To ‘be sure, the 
As the Indian experience under the Fourth greater independence of the states and the 
Amendment indicates, the law can be cleared numerous different court systems in America 
cup in some measure by uniform rules which = pose problems which the Indian: Parliament 
“do not rely upon the whim of individual did not have to overcom But this writer 
judges for their existence. This is not to is confident that if a genuine desire to 
suggest that the Fourth Amendment has bring a measure of clarity and predictability 
been a a panacea for all the problems in to the law exists, -the famous ‘yankee 
the area; but it can be stated that the ingenuity” can overcome the obstacles. 
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Sharma, Protection of the Rights of the Accused in the United States ana 
in India: A General Frame-work for Comparison 13 (1971) (Unpublished 
manuscript on file at the Buffalo Law Review). 

For how much longer this statement will be true, is mot clear at present. 
Both countnes are experiencing severe social- and political upheaval which, 
promises to test to the limit the strength of their institutions. Chaos has, 
reigned in parts of India, especially West Bengal where Nazalities have run 
rampant with seeming ‘impunity. Hopefully the worst is over for India— 
the landslide victory of the Congress Party may enable the Government to 
consolidate its strength and to restore the country to a measure of stability 
unknown in the part few years. No such reprieve appears to be in sight for - 
the United States. If anything, the converse is true. The Nixon Adminis- 
tration appears to be the perject foil for those bent on unorthodox and often 
violent means of social and political change (including physical destruction 
of institutions representing different ideologies). 
The Indian Federation, unlike the American, did not arise out of a pact 
between several soveral sovereign states, which knit themselves together, 
surrendering some of their sovereign or autonomous powers to the general 
government. It came into being as an expedient whereby states heterogene- 
out in themselves might be joined into a national union. The Indian 
provinces were, before 1950, units formed on the basis of administrative 
convenience with negligible autonomy of of their own. The Constitution- 
makers had to create simultaneously, as did the framers of the Government 
of India Act of 1935, a general government with constituent regional units. 
While the Constitution of the United States served simply as the Constitu- 
tion of the national government, leaving it in the main to the states to 
continue to preserve their own constitutions by Convention (or in the case , 
of new admisstons—to draw up their own constitutions by a convention) or 
to amend them, the Indian Constitution... . serves both as the com- . 
posite Constitution of the federation (the Union of India) and of each of 
the constituent states. < 

Sharma, supra note t, at 14-15 (footnotes omitted). 
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: . Furthermore, the Indian Constitution lacks an equivalent of the American 
ninth- and tenth amendments,- - reserving unspecified “powers” not delegated 
to the federal government to the individual ‘states or the people. . General 
residuum AA aade the Indian Constitution i is vested in the Union 
SONGA i 

Id. at 17. 
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of the Constitution, 31 ‘Minn. L. Rev. 289, 381, 452 (1919); Cushman, 
National Police Power Under the Taxing Clause of the Constitution, 4 Minn. 
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39 U.S. 590 (1962). 

The court, in this instance, Chose” to ignore ie eal to be a dai eet 
“attempt to force the defendant corporation out of the town. Period to the 
“instant regulating ordinance, the town had attempted to zone out the 
defendant. That attempt failed because- the defendants were found to be 
conducting a perior non-conforming use on the premises. In justifying the 


“ordinance here the court said that. the “means of removing the harm were 


reasonably necessary and not unduly oppressive. It is not clear why a high 
wire fence would not have prevented” the harm—the danger of children 
falling into the pit—equally well, and at a lesser cost. The only explana- 


= tion for the decision,-at least to this writer, appears to be the ineffective 
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` advocacy of defendant’s counsel in failing to point out to the court the 


existence of less bufdensome alternative means of remedying the harm. 
151 Conn. 304, 197 A. 2d 770* (1964). 


17. Td. at 311-12, 197 A.2d at 773-74. The principle of law enunciated in 


Dooley would appear to be equally applicable to Goldblatt thus mandating 


_ af opposite result. It is significant that Dooley was decided two years after 


the Supreme Court deciston in Goldblatt. 

69 N. J. Super. 136, 173 A. 2d 785, (1961). 

On the~question of taking by zoning, see generally, Annot. 95 A. L. R. ad 
725 (1964). “A variety of cases have held, iñ varying factual situations that 
the purported regulation was in fact a taking of proerty. See e.g., Forde v. 
Miami. Beach, 146 Fla. 676, 685, 1 So. 2d 642 (1941); Aronson v. Sharon, 


346 Mass, 598, 195 N.E.2d 314 (1964); Jenches v. Building Comm’r of 
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- Barney & Carey Co. v. Milton, 324 Mass. 440, 87 N.E. 2d 9 (1949) ; 
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(1954); Arverne Bey Constr. Co. v. Thatcher, 278 N. Y. 222, 15 N. E. ad 
587, 117 A. L. R. 1110 (1938) ; State ex rel. Sun Oil Co. v. City of Euclid, 
164 Ohio St. 265, 130 N. E. 2d 336 (1955); Miller v. City of Beaver Falls, 
368 Pa. 189, 82 A. 2d 34 (1951). 
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Limits of Public Responsibility, EFPP Wis. L. Rev. 3; Note, Eminent 
Domain—Right and Remedies of an ai span Landowner, 1962 Wash. 
, 538 (1964). For an example 
of the exercise of inverse condemnation see Thronberg v. Port of Partland, 
233 Ore. 178, 376 p. 2d 100 (1962). Most courts, however, have denied 
inverse damages which have been predicated on police power regulations. 
Gasque v. Town of Conway, 194 Si Ca 26; 8 S.E. 2d 871 (1940). | 
Dunham, Griggs v. Allegheny County in Perspective : Thirty Years of 
Supreme Court Expropriation Law. 1962 Sup. Ct. Rev. 63. 


327 U.S. 546 (1946), . | 
348 U.S. 26 (1954). | | a Tn 
Dunham supra note 21, at 73. Viewed in this light, the statement by the 


Court in Goldblatt “Itlhere is no set formula to determine -where regulation 
ends and taking begins,” would seem to bera refusal to even attempt to 
formulate a rule as to whether compensation must be paid. 369 U.S. at 594. 
294 U.S. 405 (1935). | EN 7 oe 
Dunham, supra note 21, at 75-76. Even under this test the decision in 
Goldblatt was etroneous because the relationship between the harm and the 
regulated activity was tenuous at best. The town ordinance is analogous to 
shooting a horse because one of its shoes is missing. — 

Griggs v. Allegheny County, 369 U. S. 84 (1962). 

A similar test was applied in Frieberg v. South Side Elevated R. Co., 221 
Ill. 508, 77 N.E. (1 | | 

Sax, Taking and The Police Power, 74 Yale L.J. 36 (1964). 

Id. at 67. a an 

Miller v. Schone, 276 U.S. 272 (1928) was a situation in which the State 
of Virginia clearly favored the apple industry, which was responsible for the 
employment of numerous of its citizens, over the cedar trees whose sole 
function was decorative. Nevertheless, as will be shown below, Sax believes © 
Miller was decided correctly. - 
= supra. note 29, at Gg (footnotes omitted) 
Michelman, Property, Utshty, and Fairness: Comments on the Ethical 
Foundations of “Just Compensation” Law, 80 Harv L Rev. 1165 (1967). 


Since the Supreme Court decision ın Berman v. Parker which equated public 
purpose, ustification for “paying compensation is more easily found. This is 
in spite of the long stariding rule” that compensation is not a condition of 
the exercise of police power even when there is a financial loss,” as each 
member of the Community is presumed to be benefitted by that ‘which 
promotes the general welfare. Carthage’ v. - Fredrick, 122 N.Y. 268, 
273 (1890). . | | =o: | 
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H. Menllat, Land and the Constitution in India 152 (1970). 
Navain, The Concept of “Public Purpose” in Article 31 (2) of the Constitu- 
tion of India, 6 J.1.L.I 175 (1964). | 


. A. S. Krishna v. State of Madras, A. IR 1957 S.C. 297. The Indian 


constitution-makers purposely decided to excluded the troublesome due 
process clause from the Indian Constitution on the advice of Justice 
Frankfurter. See generally Adzin, Felt Frankfurter—In Memoriam, 2 
Issael L. Rev. 299, 307-08 (1967) : Douglas, Bill of Rights, Due Process, and 
Federalism in India, 40 Minn. L. Rev. 1, 13-14 (1955). See also F. Frank- 
furter, Of Law & Other Things That Matter 128- (1965) : 

There is no such provision [due process of law] in the 

Indian Constitution, which was the product of careful’ 

study by that very distinguished jurist of Indian, Sir 

Benegal Rau, who... [studied] how our [American] 

‘scheme of things works, and then recommended against 

inclusion of such a restricttion upon the States of India. 
A. K. Gopalan v. Madras, A. I. R. 1950 SC: 27. 
Diwan Sugar and General Mills v. Union of India, A. I. R. 1959 S.C. 626 ; 

- Express Newspapers v. Union of India, A.I.R. 1958 S.C. 578; Bombay 

Dyeing and Mfgr. Co. v. State of Bombay, A.I. R. 1958 S.C. 328. 
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— The. Plea of Non Est Factum in English Law 


As a general rule a person signing a written 
document is bound by its terms. One of the 
rare exceptions to this rule is where a signer is 
able successfully to establish the plea of non 
est factum—he did not intend to sign the docu- 
ment in fact signed. The plea has a long 
history and has only recently been discussed in 


the light of modern circumstances by the House - 


of Lords. In Saunders v. East Anglia Building 
Society [1970] 3 All E.R. 961 the House found 
that the plea had not been established. Mrs. 
Gallie, a capable 78-year old widow, signed an 
assignment on sale of property owned by her 
in favour of one Lee, a friend of her trusted 
nephew, Parkin. At the time she signed the 
document Mrs. Gallie’s glasses were broken 
and Lee explained to her that the document 
was a deed of gift of the property to Parkin. 
While this advice was being given Parkin was 
present but said nothing. Lee used the assign- 
ment to obtain a loan from the East Anglia 
Building Society which, when the loan was not 
repaid, sought to obtain possession of the pro- 
perty. Mrs. Lee claimed the return of the title 
deeds to the property on the ground that she 
was not bound by her signature. She pleaded 
non est factum. After the decision in the Court 
of Appeal had been given (sub. nom. Gallie 
v. Lee [1969]' 1 All E.R. 1062) Mrs. Lee died 
and the action was continued by her executrix, 
Mrs. Saunders. 


By 
Mr. R. S. Sim, Barrister-at-Law, Head of the 
Commerce Department, South-Port Technical 
College, South-Port, England. 


The House of Lords held that the plea must 
fail. In so doing the House approved of 
Howatson v. Webb | (1908) 1 Ch. 1; 77 L.J. 
Ch. 32] and over-ruled the troublesome case 
of Carlisle and Cumberland Banking Co., v. 
Bragg [(1911) 1 K.B. 489; 80 L.J.K.B. 
472]. The House held that the plea failed 
because the document signed was not “radically 
different” from that which Mrs. Lee intended 
to sign. Both divested her of the property. 
Moreover, her negligence in not taking proper 
care also prevented her from taking the benefit 
of the plea. 

Bragg's case (supra) had indicated that the 
negligence of the signer was immaterial except 
where a bill of exchange had been signed. 
Although often followed the view of the law 
expressed in Bragg’s case had been doubted. 

In 1962 The English Court of Appeal indi- 
cated in the case of Muskham Finance, Ltd. v.’ 
Howard, 1963 1 All E.R. 81, that it might 
have had to reconsider its own decision in 
Bragg’s case, a decision which was regarded as 
binding on the court and which had been fre- 
quently applied. The facts of the. Muskham 
case are as follows —Kennerson arranged with 
a dealer to sell a car which he held under a 
hire-purchase agreement. The dealer found a. 
buyer who required hire-purchase facilities. 
Kennerson first of all signed a sales note but, 
later, when the dealer said that he had in fact 
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sold the car, Kennerson was asked to sign a 
further document which he was told “will clear 
you with the vehicle”. Kennerson thought the 
document wag one passing his rights to the 


dealer and in no way giving rise to liability on — 


his part. In fact, the document was in the 
nature of a guarantee placing the signer in the 
position of surety for the buyer and making him 
liable in the event of the buyer's default on his 
hire-purchase agreement... Kennerson signed the 
document without looking at it and if he had 
removed the papers which covered the top half 
of the document, he would have seen the head- 
ing to the paper “Indemnity Form”. 
of the car defaulted and the plaintiff finance 
company proceeded against Kennerson on the 


Indemnity Form. His defence was that he was 


not bound by his Signature, 
Before a defence of non est factum -can 


| succeed, the following points must be estab- 
lished :—{i} an element of fraud or false state- 
ment induced the signature; (ii) the document 
signed was substantially different in character 


and class from that. which the signer thought : 


‘he was Signing ; (iii) the negligence of the 
signer is material only where he signs a bill of 
exchange; this last point being based on 
Bragey’s case. 

Donovan, L.J., ied ioa Donovan in the 
Wouse of Lords) read the judgment of the 
Court of Appeal in the Muskham case and 


found that there had: been a misrepresentation 


and thgt the document signed, in effect a 
guarantee, was substantially different from that 
which he intendéd to. sign, i.e., a release note. 


The court, therefore, allowed the defence of l 


non est factum to succeed but said, “There was 
no plea of estoppel raised by the plaintiffs. 
Had there been, then, seeing ii the seller was, 


The buyer - 


as the judge finds, very careless in signing the 
form without reading it, this court might have 
had to reconsider the decisions in Carlisle & 
Cumberland Banking Co. v, Bragg which, as 
the country court judge says, has been much 
criticised. This task must, in the circumstances, 


await another day”. 


What the court was, in fact, suggesting was 
that if the plaintiffs had established the negli- 


gence of Kennerson in signing the document 


without care, then an estoppel might have been 
raised which might have prevented the defen- 
dant from relying on the plea of non est factum. 
Brapg's case says that negligence is immaterial 
save in the case of a bill of exchange and as 
there was no bill here, then in accordance with 
Bragg's case the guestion of the negligence of 
the signer did not arise. Thus, if the question 
of estoppel had been raised by the plaintiff the 
court would have had to consider how far they 
were bound by their own previous decision in 
Bragg's case. 

The origin of the.plea lies in the only 
defence ‘available to a person sued on his 
covenant (a document under seal), i.e., to deny 
that the deed was his. The necessity for such 


“a plea in the early days was great because so 


few people could read. If the nature of the 
document a person signed was incorrectly told 
to him, then it was just that he should not be 
bound by his signature. Sixteenth century cases 


“show that the plea is confined to deeds and to 


cases where due care was exercised by the 
person signing, e.g., where the signer is illiterate 
so that he has to rely on the guidance of others 
and he signs after explanation. However, in 
the nineteenth century, great strides were taken 


“ away from this unobjectionable position. The 


plea. was made available to all classes of per- 
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sons and all documents. In the words of 
Donovan, L. J., in the Muskham case “the plea 
of non est factum is a plea which must neces- 
sarily be kept within narrow limits. Much 
confusion and uncertainty would result in the 
field of contract and elsewhere if a man were 


permitted to try to disown his signature simply. 


by asserting that he did not understand that 
which he had signed.” The limits, it is sub- 
mitted by the present writer, were clearly laid 
down in Foster v. Mackinnon in 1869 by, the 
Court of Common Pleas. This was an action 
by the indorsee of a bill of exchange against 
an indorser. The defendant, inter alia, alleged 
that his signature to the bill was obtained by 
fraud, in that the “purport of the coniract was 
fraudulently misdescribed to him”. In a trial 
before a jury, the Chief Justice told the jury 
that if the signature “was obtained upon a 
fraudulent representation that it was a gurantee, 
and the defendant signed without knowing that 
it was a bill, and under the belief that it was 
a guarantee, and if the defendant was nof 
guilty of any negligence in so signing the paper, 
the defendant was entitled to the verdict”. 
From this it clearly appears that there are three 
essentials to the plea: (i)- a false representa- 
tion; (ii) documents different in nature; (iii) 
the absence of negligence. 4 

On appeal from the decision of the trial 
court the direction was upheld by a court con- 
sisting of the Chief Justice and three judges. 
In the course of his judgment Byles, J., upholds 
the direction and cites several cases in support, 
all of which concern deeds. He continues: 
“these cases apply to deeds; but the principle 
is equally applicable to other written contracts. 
Nevertheless, this principle, when applied to 


negotiable instruments, must be and is limited 


y 


UNIVERSITY LAW’ JOURNAL 


in its application. These instruments are not 
only assignable,. but they form part of the 


< currency of the country. A qualification of the 


general rule is necessary to protect innocent 
transferees for value. If, therefore, a man 
write. his name across the back of a blank bill- 
stamp and part with it, and the paper is after- . 
wards improperly filled up, he is liable as 
indorser. In these cases, however, the party 
signing knows what he is doing; the indorser 
intends to indorse, ...... , a bill of exchange to 
be thereafter filled up, leaving the amount, the 
date, the maturity, and the other parties to the 
bill undetermined, ..... But in the case now under 
consideration, the defendant,...... never intended 
to indorse a bill of exchange at all but intended 
to sign a contract of an entirely different nature. 
It was not his design and if he were guilty of no 
negligence, it was not even his fault that the 
instrument turned out to be a bill of exchange”. 


. How, then, did it come about that the negli- 
gence of the signer is considered to be im- 
material? The answer to this question is to 
be found in Bragp's case (supra), a decision of 
the Court of Appeal. The facts of the case are 
that Bragg had been drinking with one Rigg 


“who produced a paper for him to sign. While 


doing so, Rigg explained that it was a copy of 
an insurance document which Bragg ha 

already approved of and signed the previous 
day but which had become blurred in the rain. 
In fact the document Bragg signed wasa çon- 
tinuing guarantee of Rigg’s overdraft with the 
Carlisle and Cumberland Bank. The. facts as. 
found by the jury were: (i) the fraud of Rigg 
induced the signature; Gi) Bragg did not know 
he was signing a guarantee; (iii) Bragg was 
negligent in signing the document. | 


N 


UNIVERSITY LAW JOURNAL 65 


- - 


The Court of Appeal held, upholding' the 
judgment of the court of first instance, that 
Bragg was not bound by his. signature. and that 
his negligence was immaterial. The Court of 
Appeal relied strongly on Foster v. Mackinnon 
and considered that that case decided that negli- 
gence was only relevant to a “situation where 
a negotiable instrument was ‘signed i in a negligent 
manner as a. result of a fraudulent . statement 
inducing the signature. If such a situation did 
arise, then where an action is brought on ihe 
bill the negligence of the person whose signa- 
-ture appeared on the. bill so as to give rise tó 
liability would raise an “estoppel with the fesult 
that the plea “of” non est factum would not be. 
available. “Thus Bragg's case decides that 
negligence is immaterial" save in the case of a 
bill of exchange or other fiegotiable instrument 
being ‘signed negligently, yet a careful consi- 
deration of the judgment of Byles J., in Foster 
v. Mackinnon reveals that he saw negligence 
as a bar in all casés and the examples he gives 


__document signed, 


of a bill of exchange being signed, etc., are all 
examples of the signer knowing the nature of 


_ -the document he signs but being negligent as 
“io its contents and how the bill is later filled 


up, i.e., the plea is of no avail here, not because 
there was no mistake as to the nature of the 
It is submitted, therefore, 
that if the estoppel by negligence had been, 
raised in the Muskam case, then the Court of 
Appeal may have thought along the above 
lines. If the court had done so, it would havé 
been faced with the clear wording, if not 
correct reasoning, of its own previous decision 
and would have been obliged to apply it unless 
the court could have satisfied itself that its 
decision in Bragg’s case was arrived at per 


: The House of Lords has now in Saunders 
v. East Anglia Building Society reconsidered 


this ancient plea and has placed it firmly in 


the twentieth century. 
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[The English barrister is bound by a rule 
of practice to accept any brief in the 
courts in which he holds himself out to 
practice. He is insulated from his client 
because he is “instructed” by the client’s soli- 
citor. . His number is small, and he must 
practice .singly from one-man chambers, most 
of which are located in a small area of central 
London where the Inns of Court are situated. 
But he is. the inheritor .of great traditions, and 
he furnishes legal advocacy to the people of 
England and Wales.) ` 
“From the moment that any. advocate 
can be permitted to say that he will or will 
not stand between the Crown and “he 
subject arraigned in the Court where he 
daily sits to practise, from that moment 
the liberties of England are at an end.” 


These words were part of a famous speech 
made by the great advocate, Sir Thomas 
Erskine, in accepting the retainer to defend 


Tom Paine in 1792 when Paine was prosecuted . 


for publishing the second part of his (then 
considered to be subversive) Rights of Man. 
It was this speech and this case (which inciden- 
tally resulted in Erskine losing his office of 
Attorney-General to the Prince of Wales) which 
established the fundamental rule of practice at 


the Bar of England and Wales that subject to 


agreement on his fees and his availability, a 


< The Barrister : Advocate at the English Bar 


By 
W. W. Boulton, Barrister-at-Law, Secretary, 
General Council of the Bar, London, U.K. | 


barrister is bound to accept any brief in the 
courts where he holds himself out to practice. 
Although barristers are not today subjected to 
political pressures like that exerted on Erskine, 
this principle by which a barrister may not pick 
and choose his cases is still highly valued ; and 
who can say that one day it may not. again 
serve its purpose of providing a constitutional 
guarantee for any person charged before an 
English court of legal representation by a mem- 


ber of the English Bar, irrespective of the 
nature of that person’s offense ? | 


The Bar is a tiny profession. With approxi- 
mately 2,600 members practicing in England 


-and Wales, there is only one barrister to every 


20,000 inhabitants, and only one to every ten 
solicitors, Yet, through the flexibility of the 
system and the special relationship between the 
two branches of the profession, the services of 
the Bar are readily available to any member- 
of the public who may require them. 


Barristers and Trial Lawyers Differ 


In discussiotn with American iawyers it is 
usual to compare the functions of barristérs 
with those of trial lawyers. Up to a point it 
is probably a fair comparison; but the work 
done by the English Bar includes a great deal 
that has nothing to do with litigation and the 
conduct of cases in court: It is perfectly true 
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that those whose practice is in common law, 


about three guarters of the total, are mainly con- , 


cerned with litigation, actual or- contemplated, 
but, apart from criminal cases,.a great deal of 
their time is taken up with what is collectively 
called “paper work”—that is, advising on the 
prospects of success- of lay clients who are 


contemplating litigation, ‘drafting pleadings -and 


advising on the evidence which will be necessary 
to establish the -client’s case in court. Those 


Who practice at the chancery bar do some liti- 


gation but far more advisory Work and drafting 
of documents—wills, trusts, conveyances of 


property, .and memoranda, articles and „other 
company documents. Those who practice in 


some even more specialized. fields, for example, 
tax and patents, do. far . -more advisory work 
than litigation. | | 


1 
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` As may be appreciated from the outline 
given above, ‘barristers are all to some’ degree 
specialists ; most : of them specialists in advo- 
cacy: and specialists- also in subject ‘matter. 
Solicitors are, generally speaking, the general 


practitioners, barristes the “specialists. General. 


common law practitioners, of course, cover’ a 
wide field which may include crime, civil actiong 
_ in contract and tort, and divorce.’ By coim- 
parison, subjects such as tax and patents neces- 
~ sarily involve a high degree of ‘ars im 
very narrow fields. 
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Only Barris Appear in Superior Courts 


> The Bar enjoy a mönopoly - of audience in 
all the superior courts, both civil-and criminal. 
Every case in these -courts’ must be -presented 


by a barrister unless the Client ‘is conducting it 


in person. In-the inferior courts (county” and 


magistrates’ courts) the Bar share the right of~- 


~ 


audience with solicitors; and at . numerous 
tribunals and inquiries, : wth solicitors and un- 


' quilified persons, The corollary of this mono- 


poly is that a barrister, with the fewest possiblo 
exceptions, may not act professionally save on 
the instructions of an English solicitor. The 
most important exception is that he may accept 
instructions direct from a lawyer overseas in 
matters which are not and not likely to be the 
subject of litigation in an English court. The 


“Bar enjoy a further monopoly in that all High 


Court and county court judges have to be 
appointed from their number. 


The system is a flexible one, has stood the 
test of: time, has been reproduced in some other 
countries which are or were parts of the Com- 
monwealt aid is presently emerging in part of 
Australia and New Zealand where the profes- 
sion has ‘hitherto been entirely fused. The ser- 
vices’ of every barrister are available to every 
solicitor, -which means that no matter how 
specialized a case may be, the client can be 
represented by an expert in that particular class 
of case. Nor does it involve the risk of a loss 


-of-a client to a firm who has to pass him on 
` to another firm because it does not itself have 


a sufficient range of specialization amongst its 


- own partners. 


Being one stage removed from the client, 
the barrister is in a position óf detachment and 
in a very good position to give the most objec- 
tive advice. It is an important part of counsel’s 
duty to use that detachment to the utmost in 
giving an opinion on a matter where litigation 


is in contemplation: and he is constantly ad- 


vising clients (who. might be a very profitable 


“source of income in the event of their cases 


actually coming ito court) to settle their claims. 


- This is one of the reasons why only about one 
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Case in ten where a writ is issued in the High - on the right day. Chambers may contain any- 


Court ever comes to trial. 

A practicing barrister is subject to many 
rules in the conduct of his practice, in addition. 
to those already memtioned of being obliged to 
accept any brief and to act only on the instruc- 
tions of a solicitor, He owes a duty to the 
court which is sometimes paramount over his 
duty to his client. He must never mislead the 
court, and if, for example, he is aware of a 
reported case contrary to his contention, he 
must bring it to the notice of the court if his 
opponent fails to do so. He may not, apart 
from exceptional circumstances, interview wit- 
nesses other than the client himself or experts. 
This is a task for the solicitor. He may not 
act professionally for or against clients with 
whom he has some extraprofessional relation- 
ship.. For example, if he is a director of a 
company he may not act professionally for or 
against that company. He is obliged to have 
professional chambers and a clerk, which means 
that he cannot use his private residence as a 
professional address. He may not advertise or 
tout for business. Whilst acting with all due 
courtesy to the tribunal before which he is 
appearing, his duty is fearlessly to uphold the 
interests of his client without regard to any 
uppleasant consequences either to himself or 
any other persons. 


Barristers Practice Alone but They Share 
“Chambers” 


r 


| 


Barristers are not allowed to form partner- 


ships, but they share “chambers” and ‘the 
services of a clerk who plays the important rola 
of negotiating and collecting fees’ for his prin- 


cipals and ensuring that they go to the right court == against the Crown. 
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thing from two or three to twenty members, the 
average being about twelve to fourteen. Expenses 
are shared, the senior members normally. shoul- 
dering the major proportion. In London all 
chambers are in one or other of the Inns of 
Court. Altogether there are 243 sets of cham- 
bers in England and Wales, of which 169 are 
in London and seventy-four at large provincial 
towns where there are local Bars. 


Of the total of 2,600 practicing at the Bar, 
283 are Queen’s Counsel, The remainder are 
called junior counsel. It is open to a barrister 
after a substantial and successful “period of 
practice as a junior, say ten to fifteen years, to 
apply to the Lord Chancellor for “silk”, that 
is, to be appointed a Queen’s Counsel. The 
word “silk” comes from the silk gown which 
always used to be worn by Q.C.’s. There is 
no guarantee that an application will be success- 
ful, and the odds are that on the first occasion 
it will not be. Queen’s Counsel are habitually 
instructed in long and complicated cases. For 
the most part they are first and foremost 
advocates; and apart from writing opinions, 
unlike juniors, they do little or no drafting 
work, It is a rule of the profession that a 
Q.C. may not appear in any court unless a 


| junior also is instructed. He may, however, 


appear alone at most tribunals other than 
courts. 
in the seventeenth century as assistants of the 
Attorney-General. They could only appedr on 
behalf of the Crown, and it was a long time 
before they were permitted to represent private 
clients. Up to 1920 they had -to obtain a 
special license before EPSOM a client 


Queen’s Counsel were first appointed l 
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Something About Fees and “Taxation of Costs” 
Now something about fees and the English 
system of “taxation of 'costs”. What follows 
is intended to'refer only -to barristers, although 
this system applies equally in Principle to 
solicitors’ costs. oe 
A barrister’s - remuneration, : like other 
aspects of his professional practice, some of 
which have already been touched upon, is ‘the 
subject of various rules. In the first place, the 
barrister -has no contract with :the instructing 
solicitor or the lay client ; his fees are an hono- 
rarium, a precedent, believed to. derive from the 
lawyers of ancient Rome, and he has no right 
in law to sue for them. The assurance ‘that 
they will be paid rests upon the solicitor's: duty 
as a matter of: etiguette -Of -his profession to 
pay them. Second, a barrister is bound, with 
minor exceptions, to charge a ‘separate. fee for 
each piece of work done. For instance, in an 
action a separate fee would be charged for an 
opinion, each pleading, advice on evidence, each 
conference- and-on’.the brief from solicitor to 
counsel (which covers preparation .of the..case 
and the first day in court). The reason for 
this rule is bound up with the basic obligation 
of a barrister to accept any brief. He is, like 
a cabman “bound to’ answer. the’ first hail”! 
It is entirely contrary,.to the spirit “of. the pro- 
“fession that he should--give his services or 
priority to one client or a small number of 
clients, accepting-from them -an: annual ‘salary 
or,an“all-in- fee-for all stages’ of a.case in return 
for which a. da of. Las oer be 
“expected. Sie Sy ia ; 3 
“In the case of a brief, “the fee ee has 
to be marked On it before the case begins, as 
evidence :of agreement between ‘solicitor and 


‘sonably done ‘in criminal cases. 
‘the fees allowed are on average somewhat lower 
than those paid in otdinary cases. 


counsel and to avoid argument after the event, 
especially by unsuccessful litigants, that their 
cases: were not conducted as effectively as they 
might ‘have been. Fees are always agreed 
between the. solicitor and counsel’s clerk. A 
barrister is not permitted to fix his own fees: 
Apart from cases in which the client has been 
granted legal aid, and prosecutions, brief fees 
are always the subject of negotiation. There 
is no scale. There is in effect, however, a tariff 
for items of work ancillary to a court hearing— 
pleadings,-conferences and advice on evidence. 

' Contingent fees are prohibited in any shape 
or form,’ the official view being that they would 
provide a temptation to members of the Bar to 
disregard their duty to the court (which on 
Occasion overrides the duty to the client) in 
their anxiety to achieve success. But there is 
no real need for a contingent fee system be- 
cause of the very widespread availability of 


‘legal. aid.” In cases where the client has legal 


aid, counsel’s fees for cases in the High Court 
and in the county courts and the superior cri- 
minal courts are fixed by an officer of the court 
on a basis which is supposed to represent the 
“market rate” in’ civil cases and fair remunera- 
tion’ according to the work actually and rea- 
-In practice 


“1 There is a system for the taxation of a 
litigant’s ‘costs in the High Court and county 
courts which has a profound influence on the 


“level of counsel’s fees. At the conclusion of 
‘every case an order is normally made that the 


losing, party shall pay the reasonable costs of 
the ‘successful party. The solicitor for the 


‘successful party prepares a bill of costs for 


“taxation” that contains his own charges, coun- 
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scl’s fees and other disbursements and submits 
il to the taxing master in the High Court or 
the registrar in a county court. This official 
considers each item, and in regard to each 
whether the work done was justified and, if so, 
whether the amount charged is reasonable. He 
may disallow some items altogether and reduco 
others. The total of what he allows on the 
whole bill is the amount (in addition to any 
award of damages) which the unsuccessful party 
has to pay to his opponent. 


So far as counsel’s fees are concerned, the 
effect is that the loser will find himself having 
to pay (in addition to his own costs) to the 
winner what the taxing officer considers to be 
the “market rate” for that type of case. If, 
however, the successful party has chosen to 
retain the most eminent counsel he can find at 
a very high fee in a case which the. taxing 
officer does not consider to require exceptional 
ability, the loser will only have to pay the 
“market rate” and the winner will hmself have 
to pay his counsel the difference between that 
and the fee he in fact agreed to pay. 

To give: a very simple example. In an 
action in the High Court arising from an acci- 
dent, the plaintiff’s solicitor decides ' to brief a 
Q.C. and a junior at (together) 225 guineas.’ 
The defendant’s counsel takes in a junior at 75 
guineas. The plaintiff is successful, and is 
awarded £5,000 damages. The plaintiff’s bill 
goes -to taxation and the taxing officer decides 
that the employment of two counsel was un- 
‘justified and decides to allow only the fee of 
junior counsel at 75 guineas. In the result the 
“defendant ‘pays: (a) to the plaintiff (i) £ 5,000 
damages, (it) 75 guineas towards his (the plain- 
tiffs) counsel’s fees, and (iii) other items of the 
plaintiff’s solicitor’s bill of costs as allowed on 


taxation ; and (b) his own solicitor’s bill, which 
includes 75 guineas for his own counsel. The 
plaintiff pays 150 guineas of his own counsel’s 
fees and any other items of his own solicitor’s 
bill of costs which the taxing officer may have 
disallowed. 


In the county courts there are official scales 
that contain the fees which will be allowed on 
taxation. In the High Court counsel’s fees are 
within the discretion of the taxing masters ; 
but in both cases the rates which are allowed 
have an important influence on the fees which 
solicitors are prepared to agree -to pay before 
the event, for the- simple reason that they do- 
not want to find themselves in a position of 
having to explain to successful clients that 
although they have won, they are going to have 
to pay a proportion of their counsel's fees. 


Fusion of the Profession Has Been Discussed 
| For generations an amalgamation or fusion 


of the two branches of the profession has been 
a frequent subject of debate, the principal 


‘argument being that it would reduce the cost of 


litigation (an assertion, however, which bas 
never been proved), The Law Society as well 
as the Bar Council are currently both opposed 
to any such amalgamation. In an era in which 
society is becoming even more complex and 
the demand for ‘specialist services is likely to 


‘increase rather than diminish, the public inte- 


rest is not likely to be better served by any 
change in the existing basic structure ‘of she 
legal profession. This does not mean that the 
pattern is immutable. The exact division of 
functions between barristers and solicitors may 
well come under review from time to time, but 


it does not follow that insofar as adjustments 
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may be found necessary, they will have any 
profound effect on the two-branch system and 
` the flexibility which it offers. 


By courtesy of the American Bar Association 
Journal, Chicago, Illinois, U.S.A. 


~ 





The guinea is a monetary unit equal to one pound and one shiling. 
Barristers’ fees traditionally have been quoted in guineas, but with the 
introduction of decimal coinage in Britain on February 15, 1971, this custom 
was discontinued. “Fees are now quoted in pounds sterling and are inclusive 
of clerks’. fees. and (in the case of a brief) the fees for the pretrial conference 
In the text, in which the example is given 225 guineas would equal $ 567 
"at the cxchange rate of £1 equals $ 2.40. 
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The Development of Administrative Law 


It is a commonplace that administrative law 
has been developing more rapidly in England 
and in many Commonwealth countries during 
the last few years than most other branches of 
law, and there may perhaps be some merit in 
gathering together in a short article some of the 
main threads of this recent development. Some 
of the changes have been brought about by 
statute, and perhaps the most important of these 
has been the introduction in many countries of 
the institution of an Ombudsman. This was 
achieved in the United Kingdom by the 
Parliamentary Commissioner Act, 1967, but 
similar institutions have been created in many 
other Commonwealth countries, the first in 
point of time having been that in New Zealand in 
1962. Further achievements in the rationalisa- 
tion ‘of administrative law have been brought 
about by a greater method in the creation and 
supervision of tribunals, and by the introduc- 
tion of various codes of procedural rules for 
inquiries. The work of the Council on Tribu- 
nals, set up in England in 1958 by the Tribunals 
and Inquiries Act, has been of prime impor- 
tance in this area. X 


But the most striking developments in 


administrative law have been made by the - 


efforts of the courts, and it might be of some 


interest in this context to concentrate upon Eng- 


lish law, where it may be that the most signifi- 


By 
D. C. M. ' Yardley, LL.B., M.A., D. Phil., 
Barrister-at-law, Fellow of St. Edmund 
Hall, Oxford, 


cant changes can be found. Even since 1942 
civil litigation had been hampered by the res- 
trictive House of Lords decision in Duncan v. 
Cammell Laird, [1942] A.C. 624, under which, 
any objection by a Minister to the production 
of evidence on the ground that such production 
would be injurious to the public interest was 
held conclusively to exclude such evidence from 
consideration by the court. Despite statements 
by the Lord Chancellor from time to time that 
Crown privilege would only be claimed in 
special types of case, there had still been a 
number of cases in which real hardship looked 
as if it had been occasioned, and in 1964-65 the 
Court of “Appeal was clearly getting restive. 
Lord Denning, M.R., Harman and Salmon, 
L. JJ., sitting together in three successive cases 
in which the issue of Crown privilege was 
raised, considered that the previous authorities 
had been misinterpreted in Duncan y. Cammell 
Laird, and they thought that claims of privilegg 
should be restricted to cases concerning such 
matters as defence or state secrets. In particu- 
lar they refused to accept that a claim that al 


document was within a “class” which ought to 


be protected was conclusive to bind the court, 
asserting that the court has a residual power to 


override such a claim, and to order the producs 


tion of a document if the public interest or the 
proper administration of justice so requires. A, 
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differently constituted Court of. Appeal in 
Conway v. Rimmer, [1967] 1 W.L.R. 1031, 
refused, Lord Denning dissenting, to accept this 
reasoning, but the House of Lords, on appeal, 
finally accepted it [ (1968) A.C. 910]. It is 
now clear that, although the actual. decision. in 
Duncan’s case was correct, in that the plans off 
a submarine ought not to be disclosed to anyong 
in time of war, yet that decision was framed, 
in terms which were far too wide. For the 
future, where claims of Crown privilege are 
made, the, courts will be free to imspect tha 
documents concerned, and then to exercise a 
power to hold a balance between the public 
interest, as expressed by a Minister, to withhold 
them, and the public interest in ensuring the 
proper administration of justice. If it is found 
that disclosure would not be prejudicial to that, 


public interest represented by the Minister, or. 


that any possibility of such prejudice was in- 
sufficient to justify their being withheld, dis- 
closure should be ordered. This decision surely 


accords with justice, and it also happily brings. 
English law into line with that already in force. 


in many other common law countries, including 

The decision of 
Ridge v. Baldwin, [1964] A.C. 40, was already 
indicative that judicial review was not so_likely 
thereafter to be excluded merely because an act 


was deemed to be administrative rather. than . 


judicial. Lord Reid's statement that “dismissal 
from an office where.there must be something 
against a man to warrant his dismissal”. may 
- only be carried out in accordance with the rules 
of natural justice, based upon-a review of 
earlier authorities, reaffirmed clearly the neces- 
sity for administrative. authorities to adhere to 
these rules. Later cases have on the whole 


10 ' 


the House of Lords in 


followed this lead, and the courts have either 
felt more free to determine that a particular 
power or duty is judicial, or else have not 
bothered very much about such a classification 
of powers and duties. Indeed in Re H. K. (an 
infant), [1967] 2 Q.B. 617, the Divisional 
Court even held that an immigration officer, 
while acting purely administratively in deter- 
mining whether or not to refuse entry under the 
provisions of the Commonwealth Immigrants 


| Act 1962, was bound to act fairly and in accor- 


dance with the rules of natural justice, though 
other immigration cases have. not shown quite 
the same determination to retain judicial control 
in this area. 

R. v. Criminal Injuries Compensation 
Board, ex p. Lain, [1967] 2 O.B. 864, is 
another example of the extension of the courts' 
powers of review. The Board had been set up, 
not by statute, but under the Royal preroga- 
tive, though Parliament provides the money to 
satisfy its awards, and it may well -be that it 
was the intention of the Government at the 
time of its creation to enable awards to be made 
or disallowed speedily, and to exclude delay 
involved in any challenge of its decisions in 
the courts. Nevertheless the widow of a police 
Officer; who had been shot by a suspect whom 
he had been about to question, and who as a 
result of blindness caused in one eye took his 
own life, was held to be entitled to apply for 
an order of certiOrari to set aside a nil award 
made on her claim. In the event her applica- 
tion was dismissed because the Board had not 
been guitly of any error of law on the face 
of their decision, but the court held that in 
principle certiorari will lie in any case in which 
a body of persons of a public as opposed to a 
purely private or domestic character has to 
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decide matters affecting others, if-it has the 
duty so to act judicially. The Divisional Court 
' held it to be quite immaterial that the authority 
of the Board derived from an act of the execu- 
tive and not from any statute, and- that there 
is no legally enforceable right to any compen- 
sation awarded. It even appears now that the 
court will be prepared to apply the rules of 
natural justice to the conduct- of university 
examinations. (ses R. v. Aston. University. 
_ Senate, ex p. Roffey, (1969) 2 Q.B.. 538], a 


trend regarded by some commentators as going 


too far [see H. W.R. Wade, (1969) 85 L. Q.R. 
468], for the students in the Aston -case only 
failed in their applications for certiorari - and 
mandamus by virtue of their delay in seeking 
relief, » 8 p i 

Although many administrative . lawyers. 
would like to see the abolition of the-separate. 
remedies by way of the prerogative orders, 
declaration and injunction, and the substitution 


of a new general remedy, this seems to require- 
The Law Commission is actively 


legislation. 
engaged at present in an inguiry into the desira- 
bility of such legislation, and its report is ex- 
pected shortly. But perhaps the courts have 
made some progress towards the ultimate goal 
of a generat remedy already. In Lawlor v. 
Union of Post Office Workers, (1965) Ch. 712, 
a declaration and injumction were allowed 
against a trade union even though the rules of 
the union provided for a right of appeal (in 
this case from expulsion from the union) to the 
next annual conference of the union. It was 
“not necessary for the plaintiffs to exhaust their 
remedies under the rules because this would 


have meant a delay of eight months between 


the expulsion and the next annual conference. 
A similar decision allowing an order of 


certiorari despite the availability of a possible 
alternative - remedy. was R. v. - Patents Appeal 
Tribunal, ex p. J. R. Geigy S. A. [1963] 2 Q. B. 
728. And the rule that an applicant may not 
obtain any other- remedy in conjunction . with 
one or more of the prerogative orders seems to. 
have been eroded-by three decisions. In Chapman 
y. Earle, [1968] 1 W.L.R. 1315, the Divisional 
Court heard an appeal on law -from the deci- 
sion of a rent assessment committee together 
with an application for cestiorari. The appeal 
was refused, but-certiorari was granted because 
a fatal defect rendered the committee’s decision 
a nullity. In Metropolitan Properties Co. 
(F.G.C.), Ltd. v. Lannon, [1969]. 1 Q. B.-577,- 
certiorari was allowed in the same proceedings 
in which an appeal was made under the Tribu-. 
nals and Inquiries Act -1958, s--9 - And in 
Priddle v. Fisher & Sons, [1968] 1 W.L.R. 
1478, where the-Divisional Court was hearing 
an appeal from an industrial tribunal,- Lord 
Parker, C. J., went so far- as to say that if the 
case had. been one for certiorari rather than 
appeal “nothing would be easier than to allow 
the present appellant to prefer a motion -for- 
certiorari.” T 
Probably the two -most important adminis- 
trative law cases of the decade have been 
Padfield and Anisminic.- Padfield v. Minister 
of Agricultare, Fisheries and Food, - [1969] 
A.C. 997, concerned the intepretation of the | 
Agricultural Marketing Act 1958, s. 19, which 
provided' for the ‘establishment of a committee 
of investigaton to consider complaints referred 
to it about the operation of marketing schemes’ 
‘Gf the Minister in any case so directs’; This, 
would appear to give the Minister a wide dis- | 


‘cretionary power, leaving it entirely up to him 


whether or not to refer any matter to :the com- - 


1 
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mittee. But the House of Lords held that this 


power was coupled with a duty to dirèct - 


properly, and mandamus was granted to order 
the Minister to refer a complaint about a milk 
marketing scheme to the committee because his 
reasons for not doing’ so were unsatisfactory. 
The Minister was not permitted to misdirect 
himself in law as to the exercise of his decre- 
tion, to take into account irrelevant matters, Or 
to omit relevant matters from consideration. 


In a sense this decision can be regarded as 
little more than yet one more example in a long 
line of cases upholding the right of the courts 
to set aside some inferior decision or act which 
is ultra vires because of unreasonableness. But 
it is surely more than this. It is a very firm 
conclusion in the highest court in the land that 
an Act of Parliament cenferring powers upon 
a Minister in the widest possible terms cannot 
of itself exclude judical control. Indeed, Lords 
Reid and Upjohn suggest in their speeches that 
there is no longer any such. thing as an un- 
fettered discretion. - 

The second of these vital cases is Anisminic 
Ltd, v. Foreign Compensation Commission, 
[1969] 2 A.C. 147. The Commission is estab- 
lished by statute, and has the duty to consider 
and determine applications made by persons, 
who have been expelled from or have had their 
property expropriated by foreign states, for a 


share in funds made available by those states, 


for those suffering from their acts. The Foreign 
Compensation Act 1960, s. 4(4), provides: 


“The determination by the commission of any. 


application made to them under this Act shall 
not be-called in queston in any court of law.” 
It is clear that Parliament had intended those 
words to render the Commission’s activities 
totally immune from the courts’ scrutiny, pro- 


bably to expedite the final determination of 
claims. Yet the House of Lords unanimously 
held that the privative clause does not prevent 
judicial review, and the previous decision of the 
House to the contrary in Smith v. East Klloe 
Rural District Council, [1956] A.C. 736, was 
roundly and clearly rejected as having been 
made without proper regard to authorities. On 
the merits the Lords decided only by a majority 
of 3 to 2 that the Commission had actually 
taken into account matters which it had no 
jurisdiction to consider, so that its determina- 
tion was a nullity, but Lords Reid, Pearce and 
Wilberforce were all clearly prepared to pre- 
vent a claim from being thwarted by what they 
considered to be badly drafted legislation. It 
may also be noted that the decision reasseris 
that an inferior body is not at liberty to deter- 
mine conclusively the limits of its own jurisdic- 
tion, and it makes it clear that a decision arrived 
at ultra vires or in breach of natural justice is 
automatically void, while an error of law made 
within jurisdiction will only render such a 
decision voidable. 


The spirit engendered by Anisminic has 
permeated far beyond the mere confines of the 
law courts. Whem the later Foreign Compensa- 
tion Bill 1969 was before Parliament the 
Government found it necessary to bow to the 
pressure of mounting professional opinion 
against a similar-privative clause, and eventually 
s. 3 of the new Act allows a right of appeal on 
any question concerning the Commission’s 
jurisdiction to the Court of Appeal, but no 
further. From Padfield we learn that no dis- 
cretion conferred by Parliament can be un- 
fettered, and from Anismimic that an ultra vires 
act of an administrative authority or inferior 
body is always a nullity, and can be declared 
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.so by a court despite the clearést language to 


the contrary in the governing Act. The doc-. 


“trine of Parliamentary sovereignty’ has: always 
‘depended for its -existence upon judicial -com- 
pliance, but now the courts are. not always 
It may be that in the 
context of ever-increasing state invasion of pri 


prepared to comply. 


vate- interests the. courts in Papan and in and en 
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particular the House of Lords, are upholding 
the constitutional balance between the state. and 
the individual -by modifying “thé ‘traditional 
sovereignty of Parliament. As’ we enter the 
1970s this trend above all others may prove to` 
be -of prime importance’ for administrative 
‘lawyers, and thus, a oe for us all jointly 
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Academic Freedom of Educators 


PART I] 
Introduction and Definition 


Samual Eliot Morrison said, in a book of 
lectures published in 1956, that academic 
freedom is: 

...almost the newest arrival in the free- 
dom ranks. The phrase itself did not 
enter the English language until the turn 
of the nineteenth to the twentieth cen- 
tury; and President W. Eliots Phi Beta 
Kappa address of 1907, “Academic Free- 
dom”, is the earlist title one can find in 
a library on that subject.’ 

Possibly this late arrival helps explain why 
it is often defined, but with so little general 
agreement. 

As with most important subjects, it is seen 
in a variety, of forms such as privilege, a basic 
right, an extension of American democracy, or 
as simply part of our Constitution. 

William Buckley claims that academic free- 
dom is “freedom of men and women to super- 
yise*the educational activties and aims of the 
schools they oversee and support.”* This is one 
of the harrower views on the subject for it Jces 
. not include the thoughts, dreams, or desires of 
the professional teacher. 

Cc. W. Rowell maintained that : 
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„accredited scholar in his own field to 
make discoveries and the conclusions 
that he thinks are right, and to promul- 
gate them uncensored by any authority 
whatever, governmental or academic. It 
is a fundamental right, not of the pro- 
fessor but of the: right of society to 
progress, This is so because the univer- 
sity man has no more personal rights 
than anyone else." 


Maclver says it is the educators right to 
“interpret and communicate his conclusions 
without being subject to any interference... 
because the conclusions are unacceptable to 
some constituted authority...” “ 


President Eisenhower in his inaugural 


address at Columbia University said that: 


Academic Freedom is nothing more than 

the specific implication of freedom. 

inherent in the American way of life. 

It follows that, to protect academic free- 

dom, the teacher must support the sum 

total of the princples which among other 
things guarantees freedom to all." 

Other scholars such as Howell’ and Metzger’ 

point out that it is faulty assumption to base 

academic freedom on the Constitutional guaran- 
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tee of freedom of speech. 
inherent in the office itself. 


= My view of academic freedom is much like __ 


Gosing's, who sees it as based “...chiefly upon 
a broad view of social welfare”? and as a 
pragmatic ‘necessity. This is a very difficult 
‘position to prove. This position holds certain 
advantages in that it makes the question of 
academic freedom wide enough to question all 
laws governing our ‘lives. Pluristic questioning 
can often “...confound the sincere and sabotage 
those -dedicated to the bigger lie.” ® “I do see 
some advancement in American liberties during 
a-period of economic and political progress, but, 
it is in the courts: where real growth is shown. 
Today, the court makes little distinction 
‘between speech and academic freedom. They 
are both tied very closely with one another. 


“Since the 1950s, academic freedom has 
emerged as an institution with a strong claim 
on constitutional protection, and more specifi- 
cally, to the Bill of Rights and the Fourteenth 
Amendment. The first Supreme Court to men- 
tion the term academic freedom by name was 
as late as 1952,”-but they had dealt with the 
subject itself earlier. | 


The purpose of this paper is to show the 
emergence of academic freedom within’ the 
court system. The paper has been divided 
into four-parts.- Part I,-has introducted and 
defined the subject. Part II, shows the develop- 
ment pf academic freedom from a historical and 
philosophical viewpoint. Part III concerns 
itself with academic freedom from a judicial 
vewpoint.. Part IV, will sum. up the paper, 
point to areas.that-need further study, and look 
at the possible future of.academic freedom. - - 


They see it as ` 


PART Il 


- 


_ _ Development of Academic Freedom 


Most scholars look to the Greeks for the 
first developments of academic freedom, but 
the death of Socrates shows certain limitations. 
Some possible advantages in the Greek system 
were a less formal atmosphere, little central 
control, and “a desire to ask the hard 
questions,” € 

Hofstadter and Metzger in their book The 
Development of Academic Freedem in the 
United States suggests that academic freedom 


is: 


"mot an ancient prerogative, but an 
acquisition of relatively recent date. In 
the European medieval universities free- 
dom had to be wrestled from various 

_ bishops, princes, etc.» l 

The academic community of the Middle 
Ages assumed the right of some authority for 
censorship in theology and “philosophy, but they 
generally looked upon themselves. as members 
of a great fellowship whose lives were devoted 
to the search for truth. Unfortunately, as the 
universities became “more stationary with libra- 
ries and buildings “this tribe- of mobile scholars 
became more timid and immobile.” 8... The 
Reformation deepened the restrictions and cer- 
tain vestiges remained- until- recently. “At 
Oxford and Cambridge religious tests for -stu- 
dents and faculty were not removed until the 
latter half of the nineteenth century.” » 

The American colonial colleges were highly 
influenced by Oxford and Cambridge and they: 


- remained in the hands of each colony’s prédo- 


minant church. Harvard. did.not require its 
faculty members to take. a “loyalty -oath as it 
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was assumed that all members were of a homo- 
geneous religious conviction.” - This exclusive 
church community founded their dependence 
for funds and guidance on Protestant laymen. 
The faculty “had little say in administration.” ” 


By the eighteenth century most colleges 
relied almost solely upon private denomina- 


tional finances with a little state supervision. - 
Most of the judgments were in the hands of a' 
This has‘ 


non-teaching’ board of governors. 


_ evolved into today’s trustees with the power to 


` the community.” ” 


“hire, fire and make decisions. This lack of 
faculty control lowered thé professor’s status in 
Such problems drove many 
colleges to become non-sectarian but with a 
policy of “restraint by, recruitment" and dis- 
missal if the teacher’s views changed and became 
known to the administrative authority. 

Few _ professors were politically active -until 
the Civil War when an objectionable stand on 
slavery could result in dismissal, depending on 
the college’s geographic position. “This single 


but vital issue brought up the notion that 


„civil and religious liberty was analogous to 
atadeniie freedom (a phrase not used prior to 
the Civil War)” | 


After the war, college professors were gene- 
rally given more -power. Two major forces, 
Darwinism and German university influence, 
were introduced at this time. The introduction 
of evolution spelled a stronger and better 
organized assault on sectarianism in colleges. 
“Scieyce and education joined forces to attack 
thè authority of the clergy and principles of 
doctrinal. moralism.” ® Without the canons of 
evoluti6nary science “...the modern rationale of 


“ academic freedom would not exist.” = 


The concept of Lerufretheit, meaning an 
“absence of administrative coercions in the 
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learning situation for students” 3 and ILehrfxei- 
heit, “freedom for the professor to examine any 
subject and then to lecture on or publish his 
findings” " was introduced to America through 
Americans taking their doctorates in Germany. 


' Although important as these ideas were they 


bear little semblance to academic freedom in 
the American university of today. The prin- 
cipal difference wag that there was such a rigid 
boundary separating the German university 
environmenet “...from the mundane outside 
world that the modern concept of freedom was 
without real meaning.” American’ academia! 
has today repudiated this dichotomy between 
classroom and the world outside™ and as a 
result has pulled academic freedom into the 
arena of public affairs and body politic. 

Veysey sees: colonial academic freedom 
designed to protect a “...professional elite from 
threats and intimidation by an intolerant and 
ignorant democracy.”™ Any freedom at all 
was only limited to the campus until the end 
of the nineteenth century when the Progressive 
movement pulled the university into a sociali- 
zation of the university and the non-university. 

In 1915 the American Association of 
“_..was formed by leading 
faculty members of some sixty institutions.” " 
A later committee of AAUP put forward the 
following premises : = 


(1) Academic freedom was a necessary 
condition for a university’s existence ; 
(2) trustees: occupied’ a position of pub- 
lic officials discharging a public trust; 
(3) ‘the exception was when they served 
private propagandistic purposes which 
ought: to be made explicit; (4) in the 
classroom professors’ were limited by 
norms of neutrality and competence ; 
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(5) outside of the University, professors 

- had the same rights as other citizens to 
freedom of speech (limited only by the 
obligation to observe professional 
decorum). Trials for dismissed profes- 
sors and definite rules of tenure were 
suggested.” 


Competence as a scholar, as a teacher with 
his integrity as demonstrated on the job,” are 
the only proper measures for judgment, accord- 
ing to the AAUP. They advocate no limitations 
on the teacher “except when it is evident that 
he is perverting the academic process; then he 
can only be questioned by his colleagues.” ® 
The AAUP has not, to my knowledge, ex- 
plained what is the academic process. In fact, 
this is only one of many terms that is not-clear 
about the subject of academic. freedom. 


E. PART M 
Academic Freedom in the Courts 


In the colonial period college professors 
were simply an employee of the university 
itself, but the new nation saw ari active and 
often disruptive judiciary.” Of utmost impor- 
tance was the case of The Reverend John 
Bracken y. The Visitors of William and Mary 
College (1790). Here the lawyers of the plaintiff 
“used the English Common Law doctrine of 
freehold and tried to apply it to academia.” * 
They -tried to show. that the teacher has as much 
a vested interest and inalienable right to the class- 
room as did any farmer to till his fields. In addi- 
tion, professors were “officers of the corporation 
- (College) and could not, therefore, be deprived 
of their positions without recourse to-the due 
process of law.” ® 


x 


John Marshall rejected the andlogy between 
English Common Laws of freehold and acade- 
mia tenure, as the former was for life while 
the latter could be counted upon only while 
involved within the college. 

Mr. Marshall went on to say that professor- 
ships were: | | 

...the gift of the founder, they are his 
voluntary gift. To this gift he may 
annex such conditions as his own will 
and caprice may dictate. Every indivi- 
dual, to whom it is offered, may accept 
Or reject it; but, if he accepts, he accepts 
it subject to the conditions of the donor: 
The. condition annexed in private corpo- 
rations is that the will of the Visitors 
(trustees) is decisive.” l 

Thus, the idea that the college. was exclu- 
sively a private concern was not only accepted 
in this case but acted as a precedent in .the 
future. 


- In the famous Dartmouth College Case 
(1819) Marshall, by this time Chief Justice, 
once again rejected Daniel Webster’s contention 
of the freehold conception as applied td 
teacher’s rights.” The position of the professor 
as a simple employee of the college and not 
due any special privileges, was later confirmed 
in Union County v. James (1853) and Butler 
v. Regents of the University (1873).® - The | 
result of these cases might be said to have placed: 
substantive due process with property cases 
only. Colleges resisted the later tide of substan- 
tive due process long- after other. instifutions 
had been affected. The professor had no special 
tights and when in conflict with administrators 
was exempted from legal protection. .- 

In ‘Kansas: State Agricultural College v., 
Mudge (1878)” the Supreme Court based its 
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rejection of the college’s right to break the 
professor's contract upon the idea that the state 
had had .no idea to confer upon the college : 
„an irresponsible power of trifling with 
other men’s rights with impunity. And 
making the regents responsible for their 
acts does notin the least abridge their 
powers.’ It only tends to make them 
more cautious and Kades in the 
exercise of their powers.” 
As important as this case was, it stands 
-alone at this time-as an exception. Even those 


involved in “teaching who-saw academic free- 


dom as-a- thing apart were- “...only a small 
- minority.” The college administration “both 
“officially denied, and unofficially suppressed 
any viewpoints not constructive to an institution 
of higher -learning.”®-.- - 

During this: period, just prior to the turn of 
the century,. the influx of: Populist /Progressive 
ideas and the rise of the national police power 
saw `a long line of professors being forced td 
` seek- employment elsewhere. “Most of these 
cases fell into the general category of economic 
non-conformity. Thus E. Benjamin Andrews, 
President of Brown University, who opted for 
free trade and bimetalism; Richard E. Ely, 
who announced approval of strikes-and boycotts 


in 1894; and Edward W. Bemis, professor 


of economics. at the University of Chicago, who 
spoke out against railroads during the Pullman 
; Strike,“ were all dismissed. - Jolin Spencer 
Bassett, ‘Professor .of History at Trinity College, 
Nortlf Carolina, also. lost his position when he 


suggested the admittance- of Negroes to the 


college. level.“ . z g 

Mrs- “Julia Lathrop, the administrative 
power at Stanford University -at the turn of the 
century, said “God- forbid. that, Stanford should 


favor socialism of any kind.” “ The object of 
her scorn was Stanford’s internationally known 
Professor Ross. She had been told he had 
campaigned for Willam Jennings Bryan in 
1896; gave speeches at the Socialist Club in, 
Oakland : tongue-lashed the Southern Pacific 
Railway (of which the late Leland Stanford, 
founder of the University, was board president) 
for- using Chinese coolie labor; and had pub- 
licly refused to reject the idea of “‘municipal 
ownership of public utilities.” 

His dismissal in 1900 resulted in seven 
Stanford professors resigning and one being 
forced to leave for speaking out in Dr. Ross’ 
behalf.” Throughout the nation many acade- 
micians responded. Many were shocked and 
upset, but others, notably Dr. Albian W. Small 
of Chicago and Arthur T. Hadley of Yale, 
either saw no problem or “...simply damned 
academic freedom as tantamount to anarchy.” “ 

In Wartigan v. Board of Regents of the 
University of West Virginia (1901) the court 
said it had no authority even to review the 
case as the college administrators could “...do 
as they please, without control erroneous as its 
decisions may be.”# In Ward v. The Regents 
of Kansas State Agricultural College (1905)" 
and in Darrow v. Briggs (1914) the court again 
upheld the firing of professors by the college 
even though.this action. directly violated the 
terms of their previously agreed contract. They 
reasoned that “...whenever the nature and 
interests. of the college” were at stake, the 
college could. do no-wrong. These two cases 
doomed any hope of even contractual guaran- 
tees as in the Mudge case. 

. With Deval v. Board of Regents of the 
University of . Arizona (1899)? and Gillam v. 
Board of Regents of Normal Schools (1894)* 
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„the court ruled that a professor could be 
“...summarily dismissed without benefit of trial 
Or presentation of charges either extra-legally, 
within the confines of the University, or other- 
wise.” 5 
struggle for academic freedom. The educator 
was denied procedural as well as substantive 
due process under the law. It seemed there 
was no direction to move. Since this period, 
the course. of academic freedom has generally 
“followed the changing ideas and philosophies of 
the courts and of the public. 

Following the First World War theré was 
still much animosity towards anything German. 
In the Meyer v. Nebraska (1923)? the Supreme 
Court agreed to the plaintiff’s right to teach 
German at a private school when it was out- 
lawed by a state statute. The court said, “His 
right thus to teach and the right of parents to 
engage him so to instruct their children, we 
think, are within the liberty of the Fourteenth 
Amendment.”" We can see by this decision 
that the court is finally beginning to apply the 
broad, but deeply cutting, Fourteenth Amend- 
ment to the schools. The court is thus placing 
the individual citizen before the state or 
corporate venture. l 


School officials often assert, even today, that 
the question of teacher competence can only 
be judged by those directly and daily involved 
within the school. School officials assert that 
facts do not always tell the whole story. Even 
if true, “...the teacher should be given the 
right to present objective evidence of his 
competence.” In State ex. rel. Steele v. Board 
of Education (1949) the court held that a 
teacher should be allowed to cross-examine the 
superintendent to prove that he was fired for 
his union activities and not for a lack of com- 


This signals a low point in the 
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petence. To the school’s claim that the publicity 
of a-hearing would disrupt school activities, 
use Of in camera proceedings could appro. 
priately solve this difficulty without denying 
other, possibly more important rights." 

One of the strongest supports for the right 
to a hearing may.be found in the very famous 
Adler v. Board of Education (1952)." This is 
the period of the McCarthy Communist investi- 
gations and national concern. They un- 
doubtedly had a great, though possibly un- 
provable, influence upon the case’s outcome. 
New York State had instituted the Feinburg 
law which said that “Membership in the Com- 
munist Party shall constitute prima facie evi- 
dence for disqualification from appointment to, 
or retention in any office or position in the 
school system.” Section 903, of this law, held 
anyone that even pleaded the Fifth Amendment 
was subject to dismissal. Individual files were 
kept and classroom informers were assembled 
to bring the- guilty to light. The Supreme Court 
found the Feinburg law constitutional. In a 
six to three decision Justice Minton, speaking 
for the majority, said that migas dismissed under 
the Feinburg law : 

...have the right under our law to 
jasa speak, think and believe as 
they will...... It is egually clear that they 
have no right to work for the State in 
the school system on their own terms... 
If they do not choose to work on such 
terms Q.e., the school’s), they gre at 
liberty to retain their beliefs and associa- 
tions and go elsewhere. A teacher works 
in a sensitive area in the schdolroom. 


There he shapes the attitudes “oF young” 


minds toward the society “in which they 
live. In this the state has. a vital 


UNIVERSITY LAW JOURNAL 


87 


Concern, It must preserve the integrity Davis v, University of Kansas City (1955)” a 


— Of the schools," 

Justice Douglas wrote a dissenting Opinion, 
concurred in by Justice Black, This is the 
first time on record that “...a Supreme Court 
Justice has expressly segane academic free- 
dom as a constitutional right.” 8 

Justice Douglas said in part : 

The constitution guarantees freedom of. 
thought and expression’ to everyone in 
Our society. None needs it “more than 
the teacher.. the impact of this kind of 
censorship in the public school system 
illustrates the high purpose of the First 
Amendment in freeing speech and 
thought from censorship. The very 
threat of such a procedure is certain to 
— raise “havoc with academic: freedom. 
Fearing condemnation, the teacher will 

. Shrink from any association that stirs 
controversy...This system of spying and 
surveillance with its accompanying reports 
and trials cannot 80 hand in hand with 
academic freedom." 

In addition, Justice Black said that “this is 
“another of those rapidly multiplying legislative 
enactments which make it dangerous, this time 
for school teachers, -to think or say anything 
except what a transient majority happen to 
approve at the moment.” # 


e Justice Frankfurter, dissenting also, but for 
jurisdictional reasons, nevertheless paid respect. 
to “...the teacher’s freedom of thought and 
inquiry, and expression...which are part of the 
nece$sary equipment of teachers in a free 
society.” 8. ; i 

Although, this decision was later reversed 
by the Supreme Court, its ramifications were 
felt throughout the nation. Ags an example, in 


\ 


professor pleaded the Fifth Amendment before 


the House Un-American Activities Committee 
on the subject of his prior Communist mem- 


bership. His subsequent dismissal was upheld 
because the court said while Davis “...had 
constitutional Tight to avoid sei? incriiination, 
no constitutional right to be a teacher exists.” ” 


The nineteen-fifties saw the Supreme Court's 
decisions concerning loyalty in the academic 
world to be rather uncertain and fickle. In 
Shalaman (1952)8, Dariman (1954)”, and Austin 
(1959)” v. Board of Higher Education of the City 
of New York all upheld the constitutionality of 
the Feinburg law. But the same year it upheld 
this law, it also, in Wieman v. Updegrafi 
(1952)", declared that Oklahoma could not dis- 
criminate against a school employee for arbi- 
trary political behavior.: All these decisions 
were decided by a split vote in-the high court. 
With the ending of the Korean War and the 
more moderate view of the national Communist 
conspiracy, we see the court reversing its prior 
position. l 

California State Supreme Court Justice 
Carter, in a minority and dissenting opinion, 
echoed Justice Douglas’ opinion in the Adler 
case when he said that any California statutę 
that “...makes the public employee a second class 
citizen by denying him, under penalty of exclu- 


` sion from his livelihood, the right to answer 


questions which might tend to incriminate 
him,” " was unconstitutional. He did not 
believe that the use of the` Fifth Amendment 
necessarily constituted guilt. 

In the concluding paragraph, Justice 
Douglas seemed to gualify his absoluteness of 
the teacher.: “Of.course,” he said : 


88 UNIVERSITY LAW JOURNAL 


...the school system of the country need 

not become cells for Communist activi- 

ties, and the classrooms need not become 

forums for- propagandizing the Marxist 

creed. But the- guilt of the teacher 

’ - should turn on- overt acts. - So long as 

she is a Jaw: abiding-citizen, so long as 

- her performance- within the public school 

system meets professional standards, her 

- private life, her political philosophy; her 

social creed should not--be the cause df 
reprisals against -her.” - | 

By a five-to-four decision, the - Suprema 

Court reversed its stand on Adler in Sleehower 

v. Board of Education of the City of New 

York (1956)", mainly on the dees of the 

Fifth Amendment. © 

In the previously cited Wieman case we saw 

that a required oath that does not ' distinguish 

between the innocent and those who knowingly 


join “a subversive organization” is not legal. 


The groundwork was laid in NAACP v. 
Alabama (1959)", and full recognition of free- 
dom of association as a liberty guaranteed by 
the First and Fourteenth Amendments was 
“urged, but not accepted, -by all the court’s 
majority. Justice Frankfurter -said : 
In view of the nature of ‘the teacher’s 
relation to the effective exercise of the 
rights which are safeguarded -by the Bill 
of Rights and by the Fourteenth Amend- 
ment, inhibition of freedom: of thought, 
and of action upon thought, ' in. the case 
of teachers brings the safeguards of 
those amendments vividly into operation. 
Such unwarranted inhibition upon the 
.free spirit of teachers affects not only 
those who, like the appelants, are im- 
mediately before the Court. It has an 


unmistakable tendency to chill that free 
way of the spirit which all teachers 
ought especial to cultivate and practice; 
it makes for caution and timidity in 
their associations by potential teachers... 
To regard teachers in our entire educa- 
tional system; from the primary grades 
to the university—as ‘the priests of our - 

~-democracy is therefore not to indulge in 
hyperbole. “They must be free fo sift 
evanescent ‘doctrine, qualified by time 
- and circumstances, from that restless, 
enduring process of extending the bounds 
of understanding and wisdom, to assure 
the freedom of thought, of speech, of 
enquiry,- of worship are guaranteed by 
- the -Constitution of the United States 
against infraction by “national or State 
governments.” 


In the case of Sweezy v. New - Hempshire 
(1958)”,. concerning a’ professor’s connection 
with the Progressive Party, the recognition of 


academic freedom as a constitutional right 


moved from dissenting and concurring opinions 
into acceptance by a majority of six members 
of the Supreme Court. Supreme Court Justice 
Warren, in a majority opinion said : 
To impose any straight jacket upon the 
intellectual leaders in our colleges or 
universities woulld imperil the future of 
our Nation. No field of education is so 
thoroughtly comprehended by man that 
new discoveries cannot yet bê made. 
Teachers and students must remain free 
to inquire, to study and to evaluate, to 
gain new maturity and - understanding: . 
otherwise our civilization will stagnate ' 
and die.” ne 


. 
+ - 
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Amal Kanango, Avijit Dutta Roy (Captain), Ranjit Kr, Ghosh. 
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- Justice Frankfurter wrote a. separate, but 
concurring opinion in which Justice Harlan also 
joined. In part they said that if there id 
governmental intervention in the intellectual 
life of a university : 

it matters little, whether such interven} 
tion occurs ayowedly or through action 
that inevitably tends to check the ardor 
and fearlessness of scholars, qualities at 
once sọ fragile and 80 indispensible for 
fruitful academic labor.. -In these matters 
of the spirit inroads on legitimacy must 
be resisted at the incipience, This kind 
of evil grows by, what it 15 allowed ta 
feed on.” 


With this decision. ihe “majority “of the 


Court gives full and equal status of academio 
freedom and the First Amendment, so it is, on 
a par, for dignity and position, with the: free. 
` doms particularly spelled out in the Bill .of 
Rights, and with freedom of association. . 
_ Ag a contrast to the above change in the 
court’s previous position, we find a five-to-four 
decision upholding a contempt conviction of,a 
professor who refused to answer the House 
Committee on Un-American Activities question 
in Barenblatt v. United States (1959) In the 
majority opinion, Justice Harlan saw a distinc- 
tion in this case and Sweezy because the Com- 
e munist Party and the Progressive Party were 
“very different things.” He goes on to say: 
...whenever academic teaching. freedom 
eand its corollary learning freedom, so 
essential to the well being -of the Nation, 
are claimed, this Court will always be 
f on - the the alert against- instrusion by Con- 
“gréss- Tess- into - this constitutionally protected 
domain." .. - 
12 . ' , a 


Education v. Beilan- (1956).” 
‘acknowledged Communist can; be-expelled from 


a 


JA 1958 Arkansas law .wag enacted requiring 
every public school teacher on any level to sign 
an affidavit listing all organizations to which he 
had belonged in the past five years or to which 
he had paid dues or. given contributions, It 
was considered a criminal offence for filling a 
false affidavit. _When the case reached the 
Supreme Court, in Shelton v, Tucker (1960)*, 
the Court held the Arkansas statute unconsti- 
tutional by a five-to-four decision. The Court’s 
majority held that although the state has a 
tight to Li ni the competence and fitness 
of a teacher, to: 
| ...compel a teacher to disclose his every 

associational tie is to impair that tea- 

cher’ S right of free association, a right 
closely allied to freedom of speech and 

a right, which like free speech, lies at 
the foundation of a free society.” 


With the dissentors, Justice Frankfurter said 
that his own “strong views against crude instru} 
sions by the state were challenged, that it was 
reasonable for the Arkansas legislature to 
choose the form of regulation involved...rather 


than a more restrictive one.” * If this is the 


test of reasonableness, then “Justice Black’s 


attacks on it-are fully justified.” ™ 


The. Court - has -held in- Camp v. -Board of 
Public Instruction (1961) and Elfbradt v.-Russeli 


-(1966)®. that.a teacher-may not be automatically 


-dismissed. for- refusing to take a loyalty oath of 
for asserting the immunity of the Fifth Amend- 


“ment before. a Congressional Committee. He 


might be dismissed on the statutory grounds of 
incompetency for refusing to answer questions 


“asked by a superior -regarding- alleged Com. 


munist affiliation as found in: Board. of Public 
Presumbly, an 


Li 
— 


“a 
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public employment as a teacher, but there ara 
cases and situations pending at the present time 
which may overturn this present legal view- 
point. Many professors today maintain that 
“there is no justification for barring anyone, 
including Communists, from the right to teach, 
on the grounds of intellectual freedom.” ® 

Other, somewhat less important, advances 
made in academic freedom are found in the 
footnotes, 


This section has shown how the legal machi- 


nery of the United States has allowed the tea- 
cher to come into the courts to Settle any 
problems arising in his profession. 

Once in court, this same machinery, mainly 
through Supreme Court decisions, has cut away 
the restrictive forces and allowed at least the 


‘same rights in the classroom as is found in 
other professions. 


PART IV 
Conclusion 
In my study of academic freedom, national, 


state and local statutes have very often proved 
a restriction rather than widened its horizons 


-while the courts, mainly the Supreme Court, 


have liberalized the institution and brought 
some balance into the situation. This is some- 


“what disheartening to anyone who believes that 
real democracy should be found in the more 
‘widely representative legislatures. 


Must one 
look to the courts to make the laws needed by 


‘the people? Although this is directly against 
„the Constitution, there seems to be a movement 
in “that direction. i i 


:“ Academic freedom is not wholly dependent 


on formal requirements for its strength and 


| 
survival. it has tradition; the faculty, which 
is often active and inquisitive ; an even more 
active student body; an administration, which 
is Often understanding; and a public that, 
though they sometimes move .away from acade- 
mic freedom, generally seem to want wet is 


-best for the school system. 


The traditional roll of the teacher and pupil 
somehow seem to be losing ground in today’s 
thrust for academic freedom. But, if there 
must be restrictions of the professors free 
speech (and academic freedom and free speech 
are so Closely tied today in the courts and in 


‘the thoughts of most scholars, that you cannot 


tell one from the other), where are the limits 
and who is to get them? At what position 
does free speech turn into anarchy? Shall we 


-use the overt act as a guide line? 


There seems little reason to believe that the 
pendulum may be swinging to correct this 
problem. It would be very surprising if any 
real learning is being accomplished on a large 
scale at some of today’s campuses of unrest, 
So, while gaining freedom, the schools seem 
to be falling into_a situation of almost unsoly- 
able proportions, 


Again, academic freedom should not mean 


‘that the teacher is in an ivory tower where no. 


one can discuss problems or challenge him. If 
real meaning is to be put into this institution, 
then the only real restriction would be on dis-* 
missal. If the teacher does not fear that, then 
he can become even more of an influence on 
society. This trend may not be good, #for in 
many cases his normal teaching would suffer. 
The courts make no distinction between the 
university professor and any ather level of. 
teaching, but any simple observation will seem 
to show that the secondary teacher : often falls 


a 
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l 
far short of any logical standard as compared 
to the university level on the subject of class- 
room teaching. 

Some of today’s campus unrest can be laid 


to the slowness in the development of academico . 


freedom. Tomorrow’s school will be radically 
different, with computers, university-cities, -a 
pride in being different, and a whole set -of 
different value systems. Even today, you can- 
not starve to death in the United States or 
- become pregnant unless you desire. But you 


can be voted out of office by those under thirty- 
five. Today's arguments against- the academic 
community will seem wholly out of place in 
the near future. 

Dan More, education editor of the Los 
Angeles Times, has estimated that by 1975 one- 
half- of the Gross National Product of the 
United States will be involved in some form of 
teaching and learning and perhaps one-half the 
population, Can any level of the academic 
world keep pace ?. 


a 
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'Fusion—A Personal Point of - View 


Readers will know that in England there is 
a divided legal profession. On the one hand 
there are solicitors and on the other barristers. 
The reason is historical but it is also possible in 
an Anglo-Saxon type system of law to have 
one kind of lawyer only, as is the case in the 
United States of America. 

The question whether the two branches of 
the English legal profession should be fused 
into one has been raised from Victorian times 
onwards. However, it is being asked more 
and more frequently nowadays because we ‘live 
in a time when traditonal concepts are no 
longer regarded as sacrosanct and must be 
justified in the light of modern conditions if 
they are to continue. 
must be applied is that of the best interests of 
the public. 

In 1971 is the public best served in England 
by having two types of lawyer or not? Before 
giving iny personal views I think we should 
discuss briefly the essential differences between 
English solicitors and barristers. 


Perhaps the easiest way of differentiating 
between a solicitor and a barrister is to say 
that the former is like the family doctor and 
the latter like a medical specialist. If an 
Englishtnan’s chest aches badly he goes to see 
his doctor who, if suspecting a heart condition, 
would send him to a heart specialist. Simi- 


The only criterion which 
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Harold Horsfall Turner, B.A, B.CL., LLB., 
Secretary-General of The Law Society 


Jarly, if an Englishman is knocked ‘down in a 
street accident and wishes to bring an action 
for damages against the offending car driver,, 
he goes first to his solicitor. If the matter 
comes into the High Court (where a barrister 
has sole monopoly of appearing as an advocate) - 
the solicitor will prepare the case which will 
be pleaded by the barrister who may already 
have given his opinion as a specialist on the 
evidence or on the legal problems involved. 

The analogy I have been using is a little 
too facile because some solicitors themselves 
specialise in a particular field and some barris- 
ters do not, but as a rough and ready guide 
it is invaluable. A 

The point is, however, is the injured man 
better served by having two lawyers instead: ot 
one? Well, there is always the old adage that 
two heads are better than one, but does this 
really help the injured man? I think it does. 
The solicitor is the practical man of affairs. 
He takes the statements from witnesses and 
generally prepares the case but he is involved 
personally with his client. He may not be a 
specialist’ on road accident matters but ehe. is 
the lawyer the client knows, trusts and wants. 
That is the real importance of the “personal 
element. The barrister, on the other hand, is . 
remote from the day-to-day handling of the 
case. As only a solicitor can instruct: a barris- 


a 


ter, the lay client is not even the barris- 


ters own client. Thus the barrister can see 


things from a more. detached point of view 
without the personal element. tending. to cloud 
the issue in any way. By reason of this detach- 
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esoteric fields: of law. The barrister partner of 
a solicitor would also suffer from getting in- 
volved personally with their common client 
and- thus Jose thé invaluable sense of detach- 
ment with which justice is best served. 


ment which brings -with it the comparative-~-- -England is fortunate in having both a small 


peace from the jangling of telephones and -the 
constant interrruption by other clients which 
"is the solicitor’s lot, the barrister, although a 
very busy man himself, does have comparative 
peace and quiet. This enables him to go more 


fully into a subject and to think more deeply 


about a particular problem and in’ that way 
build up his expertise as a specialist. 

But. yes, -the reader says, the idea of one 
lawyer being able to become a specialist in this 
way is good and must help the client | but 
surely the same thing would happen if it could. 
be arranged that one lawyer (the barrister) in 
a firm did this leaving the day-to-day matters 
to his partner (the solicitor). That is an argu- 
ment for fusion. They would both be under 
one roof and the client would have’ the 
advantage of having two lawyers as at present. 


Although this idea seems to be attractive, there | 


are snags. The solicitor partner would only 
consult his barrister partner who' might not be 
a specialist in the particular branch of the Jaw 
where one was needed. Although in a large 
firm ‘there would, of course, be more specia- 
*lists than in the smaller ones, this disadvantage 
would still be apparent. Uuder the present 


system a client of a single practitioner in the ’ 


depthse of the country can get through him 


specialist knowledge from leading counsel from ~ 


the London or the provincial Bars. Such 
counsel, drawing their ‘instructions from the 
whole of the country, can afford to specialise 
in what might be regarded as one of the more 
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and a comparatively densely populated country. 
It can afford a large body 'of solicitors through- 
out the country and a small number of barris- 
ters in London and in some of tbe principal 
towns. By and large, then, I feel that the 
present system is the best suited for English 
conditions in 1971 but I appreciate that condi- 
tions in other countries demand different solu- 
tions and indeed, if the United Kingdom were 
to join the European Economic Community, 
pressure for a fused profession might conceiv- 
ably grow. 

The English separation of lawyers into 
solicitors and. barristers is not so completely 
clear cut as it was from a number of points of 
view. Both The Law Society for solicitors and 
the General Council of the Bar for barristers 
favour -ease of transfer between the two bran- 
ches. In the judicial and judicial-administra- 
tive fields the distinction between them, so far 
as certain appointments are concerned, is being 
blurred. | 

Lastly, the reader might ponder on the 
paradox that in those countries where there is 
a fused profession, such as the United States 
of America, they are studying the advantages 
of a divided profession, and in the case of New 
Zealand some firms of lawyers will only accept 
instructions from other lawyers, and in those 
countries where there is no fusion they are, as 
in England, always thinking about the problem. 
This paradox is evidence of the lawyers’ desire 


throughout the world to see that the man in 


The Way Out Of The-Golaknath Case 


There are very few political parties in the 
country, if any, which do not feel that to keep 
pace with the time, our Constitution needs to 
be amended. The document, which we, the 
people of India, gave to ourselves on a certam; 
November day in 1949, is not immutable. But 
since the Supreme Courts decision in the 
famous “Golaknath” case, which laid down 
that the Parliament is not empowered ta 
abridge Fundamental Rights by passing a Cons- 
titutional Amendment Act under Article 368 
of the Constitution, the Judiciary has been 
subjected to a good deal of criticism, particu- 
larly from those who are anxious to carry out 
socialistic reforms through Constitutional mea- 


sures abolishing or abridging the Fundamental 


Right to property and the like. 
The Constituent Assembly, though originally 


set up on the basis of the limited fran- 


chise granted by the Govt. of India Act 1935, 
consisted of almost all of our well respected. 
national leaders of the time representing all 
shades of - public opinion of the country, 
perhaps never considered that the Fundamental 
_ Rights are inviolable. Before our Constitution 
was declared as passed on the 26th November, 
1949, several States had embarked on agrarian 
- reforms and passed Acts for the acquisition of 
the ‘estates of 'Zaminderg and other interme- 
diaries gnd conferred better rights on the tillers 
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of the soil. In giving effect to such progressive 
reforms various provisions—particularly the 
adequecy of compensation, etc., were challenged 
in the Court of law as soon as the Constitution, 
of India came into force. 


To save all those progressive Acts and 
other similar legislations from challange, prac- 
tically within a year and half of the original 
passing of the Constitution, the provisional 
Parliament. consisting of those members, who 
originally framed the Constitution as the mem- 
bers of the Constituent Assembly, had to pass 
the Constitution (First Amendment} Act on 
June 18, 1951 making serious inroads on the 
Fundamental Right to property, by inserting 
Articles 31-A and 31-B with retrospective effect 
and to curtail or to put some reasonable res- 
trictions on Fundamental Rights granted in 
Article 19. 


Obviously the very national leaders who 
framed the Constitution when assembled in 
the Constituent Assembly, did not consider the 
Fundamental Rights as inviolable when they re- 
assembled in provisional Parliament and thus 
by passing the First Constitutional Amendment 
Act, they thought it expedient that the rights of 
limited persons must give way in the larger 
interest of those who formed the bulk of popu- 
lation. ‘Thus the Bench of Five Judges of the 
Supreme Court sifting in Judgement in the 
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famous case of “Shankari Prosad” unanimously 
held that Parliament had power to amend the 
provisions contained in Part Jll—Fundamental 
Rights of the Constitution even though 
such an amendment abridged or took away 
Fundamental Rights and that it could not .be 
challenged on the grounds of its being violative 
of Article 13(2). It was further held that a 
Constitutional 
Parliament in exercise of its Constituent power 
under Art. 368 is not “Law” within the mean- 
ing of Article 13 and so will not be controlled 
by clause (2) of the article, which would govern 
only other enactment passed by Parliament in 
exercise of its ordinary Legislative Power. 
Judgement of Supreme Court in the case of 
' “Sajjan Singh” Vs “State of Rajasthan” vit- 
tually protected the right of ‘the State Legisla- 
ture to be free to pass any law, which they 
considered expedient to carry out agrarian 
reforms according to their own lights and 


trample on the property rights of others pro- - 


vided they could persuade the President: to 
assent to the Bills- passed by them and the 
Parliament to pass a Constitutional Amendment 
Act, to grant indirect: immunity ‘to that Act 
from a Judicial scrutiny by simply placing if 


_ under the protective umbrella of the. “NINTH” 


schedule. 

Under this background the most momentous 
decision of the Supreme Court in recent years 
came in the majority Judgement of Six Judges 
delivered by the Chief Justice, Mr. Justice 
Subba- Rao, with five dissenting judgements, in 
the famous case of GOLAKNATH & ‘OTHERS 
Vs. State of Punjab. In that case the Supreme 
Court decided the following principles of law :— 

(a) The power of the Parliament to amend 
the Constitution -is derived from Arti: 


Amendment Act passed by 


Wi 
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cles 245, 246 and 248 of. the Constitu- 
tion and from Article 368 thereof, 
which only deals with the procedure 
for amendment. Amendment of the 
Constitution is a Legislative process. 
Amendment of the Constitution is a 
“law” within the meaning of Article 
13 of the Constitution and “therefore, 
if it take away or abridge the rights 
conferred by Part III thereof, it 
void, ; -o 
(c) Although the - Constitution (First 
Amendment) Act 1951, (4th Amend- 
ment) Act 1955, and (17th Amend- 
ment) Act 1964 have abridged 
fundamental rights and they are void 
under Article 13(2) of the Constitution, 
they will be considered tó -be valid on 
- the basis of the earlier decision of the 
~~" Supreme Court.” On the application 
~ >z of the doctrine of. Prospective’ over- 
` ruling, the- decision - of- the Supreme 
Court will have prospective operation . 
only. 
(d) And Finally : the Parliament will have’ 
no power from the date of the above 
decision to ‘amend any of the Provi- 
~ . sions of Part UI of the Constitution, 
. S0 -as to. take - -away . or, abridge the 
fundamental rights enshrined therein. , 
. The decision of Golaknath’s case did not 
find favour with many people ;-and politicians, 
Statesmen, and Jurists are exercised how to get 
over this decision and restore to Parliameft the : 
Power to abridge or take away Fundamental 
Rights, particularly the right-to property, One 
of the reason for Mrs. Gandhi to dissolve and . 
to seek reelection. of the Parliament was to 
have more power for her- party- to introduce 


(b) 


15 
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Socialistic reforms necessitating the amendment 


Of the: Constitution—particularly the property. 


clauses etc. But inspite of the overwhelming 
majority for her party in the Parliament, it 
will be an interesting study how, in the light 
of the Supreme Courts decisions in Golaknathi 
Case, any curtailment of .the Fundamental 
` Right can be given effect to. 7 

Various suggestions have come out from 
different people but none of them are without 
any flaw. The main suggestions may be 
summarised as follows :— | 


I. The- most common suggestion is that . 


the Supreme Court should be requested to- re-‘ 
consider its view in some other case by refering 
it to a still larger Bench. Golaknath case was 
considered by Elevent Judges with C.J. Subba 
Rao, out of whom 5 J udges delivered dissent- 


ing Judgement stating that Article 13(2) of the 


Constitution refers only to ordinary and not to 
constitutional amendment: . There might be 
possibility that a larger bench can give,a favour- 
able opinion but nobody can guarantee the 
result, 5 

H. Thus, to be sure about the outcome of 
such a reference, some are even suggesting that 
the Court.should be packed with committed 
people. before such a reference is made. This 
suggestion -is virtually a death blow to the 
Independent Judiciary in our country of which 
* we can be really proud. - Thus this -sugges- 
tion should be totally discarded. 

III. -Another suggestion as envisaged in 


Late “Nath Pai’s Bill” would be specifically to’ 


lay down-the procedure for an amendment of 
the provisions of Part III, in the proviso to 
"Article "368, so as to require such an “amend- 
ment to be passed not only by a two-thirds 
majority in Parliament but also to be ratified 
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by at least half the State Legislatures and then 
incorporating a seperate clause in this Article, 


that.a Constitutional Amendment Act so passed 
Shall, not be subjected to the Provisions of 


“Article 1302). 


This procedure might not also be a solution 
as this is fraught with a danger. Article 13(2) 
itself is contained in Part III and it is the 


‘touchstone on which all the laws passed by 


Parliament or State Legislatures must be tested 
for safeguarding Fundamental Rights. Thus 


- the above method would narrow the scope of 


this - Article by removing a constitutional 
amendment from its purview, though according 
to- this - Article, as interpreted by Supreme 
Court, Constitutional Amendment Acts are also 
included: in its ambit; thus amendment of the 
Article 368 to this effect might also be declared 
void by. the Supreme -Court, 


IV: According to Justice J. Lall of Allaha- 
bad High Court the above difficulty can be 
surmounted by ratifying any amendment on 
Fundamental Rights by a simple referendum. 
He suggested that a radically different proce- 
dure should be provided for amendment of 
Part III of.the Constitution by adding a further 
proviso to this Article 368 on the following 
lines :— 

“Provided further that if such amendment 
seeks to make any change in Part III, the 
amendment shall also require to be ratified by 


. the people through a referendum to be held on 


the basis of adult suffrage by a simple or two- 
thirds majority (whichever is considered proper) 
of the votes cast in such referendum.” 
Theoretically speaking, the above procedure 
sounds to be very democratic and reasonable, 
but we must not forget that most of our voters 
are yet to understand the legal interpretation of 


~ 
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any such amendments. Thus such a referendum 
will virtually be a mockery of democracy only. 
The opinion and the extent of Publicity of 
different political parties will be the deciding 
factor in such a referendum as .most of our 
voters are yet to know how to write their names 
even. Further, to go for referendum every now 
and then for each aniendment of the Funda- 


| mental Right chapter might also pose a 


problem. 

V. Many people are, . however, suggesting 
to convene .a fresh Constituent Assembly ‘to 
frame a new Constitution as, according to them, 
the existing Constitution is inadequate to fulfil 
the desire of the people. But unfortunately 
there is no provision in our Constitution for 
such a measure. As a matter of fact, every 
Legislator had to take an oath to defend the 
Constitution ; thus in the absence of any pro- 
vision in the Constitution itself for convening a 
fresh Constitution’ Assembly, it is not clear how 
this can be done. 

Considering all those factors, it appears 
that the best course will be to approach the 
Supreme Court to re-consider the matter as per 
suggestion I above. In case, however, no_satis- 
factory result is achieved, I would suggest to 
adopt the following procedure as pause 
below. 

‘It implies from the Supreme Court's deci- 
sion, that the Parliament has no Constituent 
Power to amend the Constitution’ and thus all 
amendments of the. Constitution are merely 
legislative Process, It is, however, an undisputed 
fact that in a democratic set-up, the verdict 
of majority people of the country expressed 
through Constitutional means is the deciding 
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factor to guide the Constitution of the country. . 
Though there is. no provision in our Constitu- 
tion to call for any referendum of the people 
on any issue, constitutionally there is no 
bar for the Parliament to -pass a resolution 
seeking from the people through mass referen- 
dum, authority for the Parliament to exercise 
Constitution amending Power in addition to. its 
legislative power. This delegation of authorityi 


by the people will convert the Parliament into 
_a combined constitution-making cum Legisla- 


tive body and will virtually amount to con- 
vening of a fresh constituent Assembly as was 
suggested by some of the Judges who- decided 
the Golaknath Case. After such authorisa- 
tion, I believe, there cannot be any dispute 


about the competency of the Parliament to 


amend any part of the Constitution including 
the Fundamental Right Chapter. Since the 
referendum will be of clear nature seeking 
mandate from the people even ‘the ordinary 
voters are expected to understand ‘the desirabi- 


_ tity or otherwise in entrusting their welfare in 


the hands of their elected representatives in 
the Parliament. i 

_ In conclusion, it is stated that our Constitu- 
tion was framed in a different situation, when 
it was not possible to visualize certain even- 
tualities which are. a reality today. The 
changes -within the country and outside have j 
thrown up problems whose solution may be 
hindered if the Government has to act within 


the four corners of the present constftution. 


This is not a reflection on either the Constitu- 
tion or its framers; they have Pen aaa 
by time which congue all. - => “ f 


- 


= Magna Carta 


The famous document known as. Magna 
Carta or the Great Charter was issued by King 
John in June, 1215, marks the beginning of 


English Constitutional law, and its description 


given by the historian Henry Hallam as “the 
key stone of English liberty”. 
Seventeenth-century lawyers, ignorant of 
the law of the early 13th century, knowing 
nothing of the condition of the time,-saw in 
the charter a solemn grant to the people of 
England of rights which the Stuart Kings were 
withholding. Trial by jury, the principle of 
“habeas corpus”, the right of. parliament to 
control taxation, all these were thought to have 
been secured by Magna Carta. Modern criti- 
cism has done much to put it in its rightful 
perspective, but many writers have gone too 


far in their destructive criticism. It has often ` 


been suggested that the charter was drawn up 
in the interests of the barons alone, and that 
other clauses were interested merely to attract 
support. But an examination of the history of 


John’s reign, of the circumstances leading to . 


the issue of the charter, and the other docu- 
ments which belong to the period of negotia- 
tion, show that those who drafted the charter 
took pains to secure not only baronial demands 


but also administrative reforms. 


The Charter issued by Henry I at his coro- 
nation covered only a small part of baronial 
interests, and did not name the amount of the 
relief nor deal with the military service due 


14 . 
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from the king’s tenants. The legal changes of 

the 12th century meant that the king’s court 

had more power than the baronial courts, 
The grievances : The great inquest of ser- 


vice of 1212 increased the mass-unrest by 


suggesting that the king intended to exact all 
that was his due, and a scutage at three marks 
on the knight’s fee for the expedition which 
ended in disaster in 1214. The church was 
alienated during this period and its property 


and revenues went to the royal treasury. Thug 


the quarrel with the church reacted on the 
general administration. 


The year 1208 was the last eyre of John’s 
reign. Against John many men desired ven- 
gemance for personal reasons. William de 
Braiose was driven into exile, his wife and som 
starved to death because they knew that John 
himself had murdered his nephew, Arthur. 
But there seems no doubt that the baronial 
leader, Robert Fitzwalter, wished to avenge his 
daughter, possibly the daughter that another 
rebel, Geoffrey, earl of Essex, had married. 


‘Many barons had been forced to pay for higher’ 


reliefs than had been customary. John had 
tried to forestall active measures against him by 
demanding hostages from all prominent barons. 
The appointment, on the eve of John’s de- 
parture for his last foreign expedition, of 
Peter des Roches, bishop of Winchester, to the 
justiciarship vacated by the death of Geoffrey 
Fitz Peter was a further grievance. 
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The revolution: The first sign of revolt 

had come more than a year earlier. In Sept. 
1212, on his way to Welsh expedition, John 
was warned both by his daughter, Joan,. wife 
of Llewylyh of Wales, and by the king. of 
Scots, that his barons were planning to betray 
him to the Welsh. He abandoned the expedi- 
-tion and- Robert Fitzwalter and Eustace de 
-Vesci, a prominent northern baron, left “the 
country. - They persuaded the pope that they 
were suffering for righteousness’ sake, and came 
back with other exiles when John and Innocent 
were reconciled in 1213. - The reconciliation 
‘brought to-- England - the -new archbishop, 
-Stephen Langton, who returned to his native 
‘land with the intention of using position as 
chief adviser-of the king to compel him to 
‘restore -good - government to the land. - At 
“St. Albans, early in August; they took the first 
steps towards’ the restoration-of good -govern- 
‘ment. “Later.in the month, at St. Paul’s, the 
‘first suggestion that a charter should be 
(demanded seems to have been made by the 
archbishop, who apparently did not know of 
the existence of Henry . Ts- coronation charter. 
‘Langton realized at once that a formal charter 
was the best way of securing-reforms in. the 
administration, and John’s observance’ of them. 
He took.a few-of the leading barons aside, 
read Henry Ps. charter and suggested that it 
‘should be the basis of -their programme. He 
must also have discussed the needs of the country 
with the justitiar and the other judges. In ali 
probability the actual drafting of some of the 
‘Clauses of. the charter was begun by such men 
in Su talk at this time. SM. 


— 


On- Noy. 4, 1214, J T met the- bana at 
Bury St. Edmunds. and received a definite 
Tefusal to pay ‘the scutage. After the king had 
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departed they solemnly swore to withdraw 
their allegiance from him unless he would con- 
firm their liberties by charter. They agreed to 


~“ přesent their demands soon after christmas, and 


in the meantime to prepare for war. John 
tried to win over his ecclesiastical opponents 


by issuing, on Nov. 21, a charter to the church, 


in which he guranteed -freedom of election. 
On- Jan.: 6; the barons put-before the king at 
the Tower general demands that- a - charter 
should-be issued: on the lines -of Henry I’s 


“charter, but-incorporating- adminitrative reforms. 


In Easter weék the barons met at Stamford 
to force a-charter from the king. In Lincoln- 
shire, Norfolk, Suffolk and Essex, the baronial 
resistance was particularly strong: the earl of 
Essex, the earl of Oxford, Robert Fitzwalter, 
Were almost against the king, and with them 
“were “joined many barons of the ‘second rank 
‘and men of rich knightly families from the 
other three eastern countries. The midland 
Countries supplied such great names as William 


“d Albingy and John, the Fitz Alans and Fulk 


Fit Warin. From the south-west came 


William Malet and William de ~ Montecute. 
John had, however, certain supporters among 


the greatest barons in the land. The earls of 
Chester, Pembroke, Salisbury, Warenne, Arun- 
del and earl Ferrars were all on the royal side, 
but Ralf of Coggeshall tells’ us that: even when 
a baron ‘supported ‘John, his kmgiig were ii 
generally on the other side: | 


On “May 5, the barons. renounced, their 
allegiance and chose: Robert Fitzwalter as tĦeir 
leader. The title he took “Marshal of the 
army ‘of -God and Holy. Church”. | | Four: days 
later, John. issued a charter to Londan. grant- | 
ing the privilege of an annually elected, mayor, 
but it came too late to win support - “for him. 
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When the barons entered .London easily guel- 


ling any opposition, the king realized that he 
.must come to terms, and on June 15, met them 
at Runnimede between Staines -and Windsor. 
The barons came prepared with a document, 
which survives as the “Articles of the Barons”. 
It was sealed on the first day of the conference 
and become the basis for discussion. The 
more elaborate charter contained amendments 
on both sides. Ng . 

The Clauses: The charter may be summa- 
rized briefly as follows — 

I. The clause confirms the grant of free 
election to the church. 


` H. Clause. which chiefly concerned the 
barons: (a) Inheritance—Military ` tenants are 
to have their inheritances on payment of the 
ancient relief, £100 for an earl or baron, 100s. 
for a knight. (b) Wardship—Heirs who have 
been in warship are to have their inheritances 
without relief; the king will not claim preroga- 
tive wardship; etc. (c) Marrlage—Heirs are to 
be married without disparagement ; a widow is 
to have her marriage portion and her inheri- 
tance at once on her husband’s death, and shall 
give nothing for it or for her dower; etc. 
(d) Debt—Lands or rents are not to be seized for 
the payment of debt while the debtor has suffi- 
cient chattels to pay the debt; etc. (e) Service 
and rules for holding the feudal council—No 
*scutage or aid is to be taken without the com- 
mon council of the kingdom : etc. 

IU. Clauses which principally affect sub- 
tenant*and freemen as well as barons. A few 
of them: No freeman shall be taken, or im- 
prisoned, or disseised, or outlawed or exiled, 
ror in anyway destroyed, nor will we go upon 
him, nor will we send upon him, except by the 
legal judgement of his peers or by the law of 
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the land ; To no one will we sell, deny or delay 
right or justice; All persons are to be free to 
come and go in time of peace, except outlaws 
and prisoners ; etc. 

IV. Clauses referring to towns, trade and 
merchants: The aids.of the city of London 
are to be governed by the same rule as the 
baronial aids; andthe city is to have its 
ancient liberties and free customs; All mer- 
chants are to be free to come and go, to stay 
in the land and to buy and sell, except in 
time of war; etc. 

V. Clauses referring to judicial and legal 
matters: Common pleas are not to follow the 
court but to be held in some certain place; 
The lands of those convicted of felony shall 
only be held by the king for a year and a day 
and then shall return to ‘the lord of the fee; 
The writ called “Precipe” shall not in future 
be issued to anyone touching any tenement 
whereby a freeman may lose his court; etc. 

VI. Clauses intended to check the abuses 
of local officers: No sheriff, constable or 
baliff is to hold the pleas of the crown; No 
constable or baliff is to take a man’s corn or 
other chattels without immediate payment 
unless the owner allows a respite; etc. 


VII. Forest clauses: Men who dwell 
without the forest are not to come before the 
justices of the forests on a general summons 
but only when they are concerned in special 
cases; Justice is to be done with regard to the 
forests made by Henry II and Richard I; etc. 


VIII. Clauses of temporary interest, to 
correct temporary abuses: All hostages and 
charters taken from the English barons are to 
be returned; Certain named mercenaries and 
their followers are to be sent away ; Illegal fines 
and amercements are to be remitted; etc. 
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IX. The form of security for the main- 
tenance of the provisions.of the charter: The 
barons were to choose 25 of their number to 
be the guardians of the charter : If the king or 
one of his officers did anything contrary to its 
terms the offence was to be notified at once 
to 4 of the 25 who were to go to the king or 
justiciar and ask that the matter might be 
corrected ; etc. 

In this last clause lies the weakness of the 
charter and -of the baronial position. The 
‘legalization of temporary: rebellion , inevitably 
affected the tempers of both sides. -To outlaw 
the possibilities of baronial. war -again, a second 
committee of 38 men was formed and ‘the work 
of this body was to hold the balance between 
the king and the 25. But despite of this 
arrangement war broke out. Finally after a 


~- 





Instructing solicitor to a junior. counsel : 
distort them as much as you please. 
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long struggle, the charter was Pein in the- 
year 1217 with certain amendments namely, 
rights of the widow were more : carefully 
defined ; regulating the conduct of” the sheriff 
with regard to the holding of the shire court ; the 
forest clauses. were omitted and issued later in l 
a separate charter. The edition of 1225 con- 

tained nothing new, except the statement that 
the charter is issued of the king's free -and: 
spontaneous will and in return for an aid. 


There still exist foùr originals of. the charter 
of 1215, two of them in the Cathedral 
Churches in which they were “originally depo- 
sited, Lincoln and Salisbury, the`other two in 
the British Museum. The Lincoln Charter was 
considered the most perfect and was reproduced 
in the statutes-of the Realm in 1810. 





Get your facts and then you . 


i West Bengal Land Reforms Amendment Act, 1971. 


Since the enactment of Land Reforms Act 
1955, various changes and amendments have 
been made. 
1971 (Act 3 of 1971) is very notable because it 


has done a remarkable change in the ceiling of 


landholding with a view to acquiring excess 
land as vested land for free distribution to the 
landless. The present amendment has been 
made to impose a ceiling on family basis on 
the aggregate area of land held by all the 
raiyats in a family and to modify the provisions 
relating to exemptions with regard to orchards 
and lands held by religious and charitable ins- 
titutions, trusts and endowments. In the land 
reforms amendment of 1971 the level of ceiling 
has been reduced in comparison with that of 
W.B.L.R. Act, 1955. In the present context 
it has been considered necessary to impose 
different levels of ceiling in regard to lands in 
itrigated areas and lands in non-irrigated areas. 
The interests of share-croppers, raiyats and 


. tribal raiyats have'also been safeguarded. The ` 


present enactment has been made in the 
interest of social justice as also of agricultural 


production. 


The new Act has some characteristic feature 
in Chapter H-B in. respect `of ceiling. Appeal 
and restriction of transfer by raiyat under 
Sec. 14-M, 14-O and 14-U. Sec. 14-P provides 
. that transfer -after August, 1969, shall become 
illegal and inoperative which is prejudicial both 
to the transferor and the transferee. In the 


But of all these the amendment of 
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‘matter of Appeal against the decision of the 
Revenue Officer the power of the Civil Court 
has been totally curtailed. The share-croppers, 


“Le. the Bargadars are entitled to surrender or 


abandon the Barga-cultivated land under the 
provision of Sec. 20-B but by such surrender 
the owner of the land is not benefited at all, 
Non-agricultural lands excepting orchards are 
not taken into account—under the present 
context. ` 


To curb the ceiling, definition of a family 
has been provided in Sec. 14-K. No family is 
entitled to hold and possess more than 7.00 
standard hectares. 


Lands held in excess of the ceiling area, as 
defined under the provisions of West Bengal 
Land Reforms Amendment Act 1971, would 
vest in the State of West Bengal. The vested 
lands would subseguently be distributed among 
the’ landless cultivators. The ceiling area in 
respect of a family consisting of not more than 
five members would now be 5 hectares in areas 
irrigated by the State Canel Irrigation Project 


| or State power-driven deep tube-wells, and 7 


hectares in other areas. For a family com- 
prising more than five members, allowances 
would be made by increasing the ceiling areas 
by .50 hectares in irrigated areas and .70 
hectares in other areas for every additional 
member in excess of five, subject to an overall 
limit of 7 hectares in. irrigated and 9.80 hectares 
in other areas. The present amendment res- 
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tricts alienation of land by the members of 
scheduled tribes. The implementation of Land 


Reforms has been accelerated in the present 


amendment by providing for exclusive jurisdic: 
tion of the Revenue Officials in the matters 
coming under the Act. — | 

The ceiling area of a Co-operative Society, 
Co-operative Farming Society, Hindu undivided 
family or a firm, as the case may be, shall not 
exceed the sum: total of the ceiling areas of 
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each member of such Co-operative Society, 
Company, Co-operative Farming Society, Hindu 
undivided family or each partner of such firm. ' 

The lands owned by a private trust, endow- 
ment or institution shall be considered to be 
lands owned by the raiyat creating the trust or 
endowment or establishing the institution, as 
the case may be, or, if he is not alive by his 
successors-in-interest, : . 


“Liberty And Social Control In Indian 


-~ 


m -— - se - — ou 
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It is an all truism that rights are necessary 
for the successful development of individual’s 
best self. But it is at the same time no denying 


the fact that unrestrained and ‘absolute indivi- 


dual right is not, by any means desirable 
because the existence of such rights may 


damage the rights of others. So what is needed 


is a happy compromise between social control 
and individual liberty. The reconciliation bet- 
ween individual liberty “and social ‘control is a 
perennial problem of modern political societies. 
This problem came to a sharp focus just after 
the disappearance of the fetish of laissez-faire 
state and the emergence of welfare state. This 
problem has been sought to solve in different 
ways in different countries, ; 


In the U.S.A. this problem has been sought 
to solve by inventing the doctrine of “Police 
Power’ of the state in Gitlow V. Newyork 
(1925). Under this doctrine the states have 
ethe inherent power to “impose such restrictions 
On the rights of freedom as are necessary to 
protect the common good, e.g., public health, 
safety, etc j 

Our Constitution-makers have attempted to 
solve this problem in,a somewhat different way. 


‘The founding fathers of our Constitution well 


appreciated the point. that unbridled liberty of 
the individual as proved ` by: experience is a 


.Constitution 


By 
Swapan Kumar Pal—Second Year LL.B. Class 
i Sec. A, Roll-33. 


social nuisance, it paves the path for anarchy. 
and disorder. But instead of depending upon 
the courts as the Americans do, our Constitu- 


tion seeks to make an improvement, by defining 
the scope of limitation in the Constitution itself 
and by authorising state to restrict the exercise 


of the freedoms guaranteed by the earlier part 
of Article 19 within the limits of the restricting 
sub-clauses (2) to (6). The main object of 
specifying these limitations was to define with 
clarity the implications of the restrictions that 
might be imposed upon the freedoms instead 
of leaving that at the disposal of the judges. 
Article 19(1) of the Indian Constitution 
runs thus: “All citizens shall have the right— 
(a) to freedom of speech and expression ; 
(b) to assemble peaceably and without 
arms; 
(c) to form associations or unions; 
(d) to move freely throughout the terri- 
tory of India; 
(e) to reside and settle in any pati of the 
. territory of India; _ 
(f) to acquire, hold and pene of pro- 
perty , and 
(g) to practise any profession, or to carry 
On- any occupation, trade or business.” 
. Along with these freedoms, Article 19 
_ ~- contains a number of ‘reasonable res- 
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trictions’ to be imposed by the state 
on the exercise of these rights. 

It is now clear that our Constitution has 
sought to solve the problem of social conirol 
and individual liberty in-a somewhat different 
way from that of the American Constitution, 

Now let us consider the scope of ‘reasonable 
‘restriction’ as permitted by the Indian Constitu- 
tion. It must be conceded-at the ‘outset that 
our Constitution has adhered to the principle 
of judicial supervision of legislature and execu; 
tive action as’ is followed in America in a some, 
"what different- manner. It was held in Ramesh 
Thapper-v. State of Madras that the word 
‘reasonable’ enables ‘the court to determine not 
only whether the impugned restrictive law is in 
‘fact im the interest of public order, or security 
of the state or on any ground permitted by 
Article -19 but“also whether the résttiction 
sought to be-imposed by the law is reasonable. 


It -is the highest tribunal of the country that | 
has the authority to say where the freedom of | 


“individual ends and the power to protect the 
collective .interest begins. The principle of 
judicial supervision’ by the Supreme .Court has 
been -observed in a number of cases, such as, 
Gopalan v. State of Madras, Hanif Quarshi v. 
State of Bihar, etc. It may be mentioned hera 
in passing that ‘to determine what is a reason- 
able restriction of individual liberty ig a very 
delicate and difficult task -on- the part of the 
Supreme Court.: The problem before the court 
is to strike a happy compromise between two 
conflicting interests which equally demand pro- 
tection from the court. | : 

The concept of reasonableness has two-fold. 
connotation. It may be either substantive or 
procedural. Procedural -aspect requires that 


propér procedure must be followed,” Substan- | 
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tive aspect, on the other hand, means. that lawe” 

itself must be reasonable. - yee 
Our Supreme Court has laid: down the 

following pfincrples for determining the reason- | 


‘ableness of a restriction imposed by the law 


upon the seven-fold freedoms guaranteed under 
Article' 19 (1) following the decisions of the 
U.S. Supreme Court though our Constitution 
does not recognise Due Process clause. 

In the expression ‘reasonable restriction’ in 
clauses (2) to (6) of Article 19, the adjective 
‘reasonable’ is predicated of the restrictions that 
are imposed by law and not of ‘the law itself. 
In Khare v. State of Delhi it was- held by the 
Supreme Court that the issue to be decided by 
the court is whether the restrictions imposed by - 
the impugned legislation on the exercise of the 
right are reasonable, both from substantive and, 
procedural point of view. 

It follows that it is not concerned with the 
necessity of impugned legislation or the wisdom 
of the policy underlying it, but only whether 
the restriction is the excess of the _Tequirement 
or whether it is imposed in an arbitrary manner 
(Chintamoni Rao v. State of M. P.). | 

_It is here pertinent to point out that where 
the court finds the ‘restrictions imposed by law 
to be reasonable’ what the court does is not to 
reconstruct the law by removing the unreason- 
able restriction but to-amend the law itself. 

So the reasonableness of restriction is to be" 
determined in an objective manner and from 
the standpoint of the interests of the general 
public and from the point of view of ergons 
upon whom the restrictions are imposed. This 
view was clearly upheld by the Supreme. Court 


in Hanif Ouaresht v. State of -Bihar. : 
In State of Madras’ v. Row, and Mineral 
Development v. State of Bihar, ‘the Supreme 
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urt held that the test of reasonableness, 
ee prescribed, should be applied to each 
individuak statute impugned and no abstract 
standard of reasonableness can be laid down 
to all cases. In these two cases, it’ was also 
upheld by the Supreme Court that the nature 
of the right alleged to have been infringed, the 
underlying purpose of the legislation imposed, 


the extent and urgency of the evil sought to. 
be reminded thereby, the disproportion of the 


imposition the prevailing conditions at that 


time should all enter into the judicial verdict. — 


It was held by the ‘Supreme Court that 
drastic remedies may be necessary to meet con- 
ditions giving rise to serious and urgent prob 
lems and a piece of legislation which may well 
impose unreasonable. restriction in one set or 
circumstances may be eminently reasonable in 
a difference set of circumstances. 


- the single scheme. 
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Finally in judging the reasonableness of the 
restriction, the court will necessarily see not 
only the surrounding circumstances but all con- 
temporaneous- legislations passed as a part of 
It is the reasonableness of 
the restriction, and not the laws that has to be 
found. But it should be mentioned here that 
the applicability of the doctrine extends only 
when the law imposing the restriction and the 
laws conferring the advantage are parts of the 
same legislative plan. 

In the light of the above discussion, our 
conclusion is that by inserting the words ‘rea- 
sonable restrictions, our Constitution has 
sought to make a compromise between the 
individual liberty and social control. What it 
connotes is that the limitations imposed on a 
person in enjoyment of his right should not be 
arbitrary or of an excessive nature beyond 
what is required in the interests of the public. 


“m 


- 
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It is now well settled that unlike a Trust 
Property in English law, a debuttar property is 
not vested in the shebait. He acts only as a 
manager of the Idol or Deity in whose favour 
the endowment is made. He acts on behalf of 
the Thakur and administers His Estate with 
more or less the same degree of diligence and, 
responsibility as would be expected from: a 
tristee or a Mutawalli. It is quite possible that 
there may not be any endowed property at all, 
as observed by Page, J. in Nagendra Nath, 
Palit Vs. Rabindra Nath Deb, I.L.R. 53 Cal. 
132, and yet a shebait is enjoined to perform 
certain religious duties in connection with the 


worship of a thakur. The Arpannama might 


have contained initially an endowed property 


which is possible to have been lost for some ` 


reason or the other. Thus shebait right is a 


personal right, attached to the office of Shebait- . 


ship, which requires personal qualification or, 
competency to perform or continue worship of 
Thakur. This aspect of shebaitship gave rise 
to large number of decisions where it was held 
that a shebaiti right cannot be - transferred 
at all. a a 

Situations arise when a shebait was unwill- 
ing Or incapable or unfit to act as a shebait and 
the learned Judges decided that transfer of a 
shebaiti right by a shebait in office is valid if the 
transferor surrenders or abdicates or relinquishes 
all his shebaiti rights in favour of all the im- 
mediate shebaits who are ta be appointed in 


The Nature And Alienability of Right of Shebaitship | 


- - 
= - 5 
. 


Mr. Justice S. A. Masud, 


+ 


accordance with the line of succession, if ‘any. 
The principle was laid down in Nagendra Nath 


' Palit Vs. Rabindra Nath Deb (supra), Pancha- 


nan Banerjee & Anr. Vs. Surendra Nath 
Mukherjee & Ors. AIR 1930 Cal. 180 and 
Baneshwar Bandev Shiva & Anr. Vs. Anathi 
Nath Mukerjee & Anr. AIR 1951 Cal. 490. 
Even a sale of heriditary priestly office was 
held to be valid if the heirs are the purchasers 
and there is a custom to that effect. Sitaram 
Bhat Vs. Sitaram Ganesh 6 B.H.C.R. 250. 

A parallel tendency, -however, is observed 
where it was held that a shebaiti right is trans- 
ferable according to the facts and circumstances 
of each case. In Manchoram Vs. Pan Shankar, 
6 Bom. 298, transfer of a shebaiti right by will 
in favour of a possible heir was held to be 
valid. The decision was approved in Nirod 
Mohini Dassi Vs. Shibadas Pal Dawasin, 36 
Cal. 975, where transfer of a shebaiti right 
intervivos was allowed. Following the said- 
decision of the Bombay High Court, transfer of 
a shebaitr right has been held to be valid Hi 
such transfer is made to a person in line of 
succession and the transferee is not otherwise 
disqualified: The official Receiver ys. Sm. 
Jogmaya Dassi 50 CWN 272. But in Rajtswar 
Mallile Vs. Gopeswar Mallile, 35 Cal, 226, Chief 
Justice Mclean held that although transfer of 
shebaiti right is permissible by way of gift, the 
same cannot be done by will. He disapproved 
the decision in 6 Bom. 298. On the ground 
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Sg si has only a limited interest in the 
offi for his life and therefore he has nothing 
to traner beyond his death, which is the 
point of time when will becomes effective. The 


Judicial Committee in Ganesh Chandra ‘Dhar, 


Vs. Lal Behari Dhar & ors. 639 A 448 has held 
that transfer of the office by will is valid if 
not contrary to the law of succession. | 

There are also other decisions which have laid, 
down that the office of shebaitship is inalien- 
able unless custom or usage validates such, 
transfer: Radharani Dasi Vs. Dayal Chand 
Mallick & ors. 33 CLJ 141 and Mahamaya Debi 
Vs. Haridas Halder, 42 Cal. 455. 

The modern tendency, however, is that 
shebaitship is an amalgam of “office” and 
“property” and emphasis has been laid on the 
property aspect of shebaitship. In Vidya 
Vomthe Tirtha Vs. Balusami Aiyyar, AIR 1922 
P.C. 235 it was faintly observed that in the 
Office of shebaitship, there is an “intermingling 
of duties and personal interest”. In the Full 
Bench decision, Monohar Mukherjee Vs. 
Bhupendra Nath Mukherjee & ors. AIR 1932 


Cal. 791 60 Cal. 452, it was clearly propounded 


that shebaitship is substantially a property. 


This principle was reiterated in Bhaba Tarini : 


Debi Vs. Ashalata Debi & ors. AIR 1943 P.C. 
89 and Sm. Angurbala Mullick Vs. Debabrata. 
Mullick, AIR 1951 S.C. 293. 

Now that property aspect has been given 
greater importance than the office aspect in the 
concept of shebaitship, the question arises to 
what @xtent the shebaiti right is transferable: 
The conspectus of the reported judgments 
appears. to have resulted in the following 
-conclusions :— ` 

(a} Shebaitship is a special kind of pro- 
perty and, as such, it is not correct to 


(b) 


state that it is absolutely inalienable. 
Nor can it be said that the same is 


- transferable in the same way as an 


ordinary property. 
Where there is a perpetual or heredi- 
tary line of succession for shebaitship 


- prescribed by the founder, a shebait 
` cannot alter the line of succession by 


a deed of gift or sale or will, unless 
such transfer is permissible’ in accor- 
dance with a custom or usage relating 
to the particular endowment or unless 
thè transfer amounts to surrender or 
relinguishment of all the existing 
shebaiti rights in favour of the im- 
mediate successors of shebaitship. A 
transfer in the above contingency in 
favour of one in the line of succession 
may be justified under special circan- 
stances on the ground that to illustrate, 
such transfer is for the benefit of the 
idol or deity and the immediate succes- 
sors are incompetent or unfit persons 
to discharge duties attached to tha 
office; vide Ram Charan Ramanuj 
Das Mohant Vs. Gobinda Ramanuy 
Das Mohant & ors. AIR 1929 P.C. 65 
and Nirod Mohini Dassi Vs. Shibdas 
Pal Dawasin 36 Cal. 975. 


(c) Where, however, there is no perpetual 


line of succession for shebaitship and 
the devolution stops at a particular 
point the last shebait can transfer his 
shebaiti right in favour of a person 
who is not otherwise incompetent to 
hold such office. If, however, the last 
shebait dies without transferring his 
shebaiti right, the office devolves on 
the heirs of the founder: vide 


‘ 
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Chokalinga Setharayar & Anr. Vs. 
Arumanayakum, AIR 1969 S.C. 569. 
The intention of the founder, the past 
history of the endowment, the benefit 
of the thakur or temple, the custom or 
usage, if any, the competency of the 
transferee, and above all, the funda- 
mental principles of Hindu Law are 


the various factors which may. be 





given due consideration in det 
ing the validity of a sfer of 
shebaiti right. 


(e) The technical meaning given towards 


in English law, should not be the 
proper guide in construing a deed of 
endowment in India: vide Madhavras 
Genpatra Desai & ors. Vs. Balabhai 
Raghunath Agaskar 55 I.A. 74. 





LAW LIKE LOVE 


By W. H. Auden i 
(Husband of Shila, Sedia of W. C. Bonerjee) 
1 
Law, say the gardeners, A A Sun 
Law is the one 
Al gardeners obey 
Tomorrow, yesterday, today. . 


(2) 


Law is the wisdom of the old 

The impotent grandfathers shrilly scold, 
The grandchildren put out a treble tongue, 
Law is the senses of the young. 


8) ao 


Law, says the priest with a priestly look, 
Expounding to an unpriestly people, 
Law is the WORD in my priestly book, 
Law is my pulpit and my steeple. 


(4) 


Law, says the judge as he looks down his nose, 
Speaking clearly and most severely, i 
Law is as Fve told you before, 
Law is as you know I suppose, 
Law is but let me explain it once more, 

e Law is THE LAW. 


(5) 


6 Yet Law-abiding scholars write, 
Law is neither wrong nor right, 
a Law is only crimes | 
= . Punished by places and times, 
Law is the clothes men wear 
Anytime, anywhere, - 
° Law is Good-morning ji Good-night. 


- 
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(6) 


Others say, Law is our Fate, 
Others say, Law is our State, 
Others say, Law is no more, 
Law has gone away. \ 


/ 
And always loud and 2a crowd 
Very angry and very loud say - 
LAW IS WE 
` And always the soft idiot and softly me. 


(8) 
If we, dear, know no more 
Than they about the Law, 
If I no more than you . 
Know what we should and should not do 
Except that.all agree - 2 
Gladly or miserably 
That Law is 
And that all know this, 
If therefore thinking it absurd 
To identify law with some other - word, 
Unlike so many men 
I can not say Law is again. - - 





9 

No more than they a — 
The universal wish, to guess 
Or slip out of our own position 
Into an unconcerned condition, 
Although I can at least confine . 4 
Your yanity and mine Í i 
To stating timidly : 
A timid similarity, a 
We shall boast anyway. 
Like Love I say ee 
Like Love we do not know where or why | 
Like Love we can not compel or fiy 
Like Love we often weep l 
Like Love we seldom keep. | ~ 

[ By courtesy of Mr. A. K. Das, formerly Lecturer of the 

University College of Law, Calcutta ] 
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Our Hockey Team ml 








1 


Sitting (Left to Right) :—S. Das, D. Shaw, A. Roy, P. Shaw M. Ray Chowdhury. 


Standing (Left to Right) :—S. Sarkar (Jt. Secy. Out going), D. Hazra (Capt.), S. Mondal, S. Mitra, 
D, Hazra (Coach), R, Mitra, T. C., Dutta (Jt. Secy.), B. Roy Chowdhury, 


A. K. Nayak (Jt. Secy.), S. Hazra, B, Singh, D, N. Sen, 





Our Cricket Team, 1970 


Champion for four Consequtive years 











From Left to Right—Asit Nayak (Jt. Secretary), member of sports Board (C.U,) Dr. P, K, Basu (Vice- | 
Chancellor) Nanda Kishore Ghosh (Chairman, Sports Board), Salil Banerjee (Sposts an 


officer, C.U.), Sujoy Ganguli (Captain C.U.) A | 
Standing from Left to Right—Hari (Bearer), D. Sen (Umpire), S. Sarkar, S. Ghosh, S. Chatterjee, | 
R. Bala, S. Bhattacharyya, D. Hazra, A. Roy, Gopal Bose, Tapan Biang charya, 
Netai Banerjee, Kajal Banerjee, Subrata Guha, (Umpire). , | 
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FROM THE GENERAL: SECRETARY |...” 

The Session 1970-71 will go. down in. our annuals as a. remarkable 
progenitor.of many inspiring innevations. In the first place the college has a 
refreshingly different look with a new Vice Principal officiating as Principal 


“While the return of the permanent Vice Principal officiating Principal Dr. B. N. 


Mukherjee from. America is eagerly awaited.. 'A Student Common Room has : 
been introduced to provide facilities of recreation and indoor sports so long 
denied to a vast majority of ,enthusiasti¢ members of the UCL Union. The 
promise of introduction, of a regular cash counter -at, Hazra Road Law College 
Building has ripened into definite assurance and. is due to commence operations 
shortly ; regularisation: of LL.B: Examinations hitherto’ in arrears the last two 
terms (June and December) being held simultaneously; charity cinema show 
being organised for the cyclone-striken people of East Bengal and Rs. 1411 I- 
handed over to Shri S. S. Dawan, Governor by the Executive Committee of the 
Union ; Hardinge Hostel being repaired thoroughly in response to a purposeful 
student movement : All India Law Student Conference being held for the first 
time in West Bengal on the 10th August 1971 at Hindi High School Auditorium 
with participants from Bombay, Madras, Calcutta etc., study circle being 
organised regularly with the co-operation of Shri -Bibhas Guha, Chunilal Basu 


- and Shri Arun Roy. ` 


Flood is now an annual festival of disaster'in West Bengal. We organised 
flood relief with clothes and other food materials. We also organised, as in 
previous sessions, All India Inter-varsity Ashutosh Memorial Debate, freshers 
welcome, Saraswati Puja and the excursions. The excursion was rather 
exhilarating as we almost moved on a rapid transit system covering Simla, Kulu, 
Manali Chandigarh, Dehradun, Mussorie, Rishikesh, Hardwar and Delhi. We 
could also claim a radical change in the ‘percentage’ system: relaxation being 
granted by the competent authority in the matter of percentage requirements 
for the eligible candidates for the Law Examinations: in 1969-70. We have 
kept alive similar demand for this year ie., 1970-71: the demand indeed 


_ persists that a student should not feel handicapped on account of technical 


requirement, which is fact getting out of date. 


What we could not do, strictly, within our term of the Union, includes 
Inter Collegiate Drama, Debate, Annual Social, Recitation, Music, Elocution, 
Brain Trust and such of the competitions as are organised by the Calcutta 
University Institute. These are likely to take place between 31st August and 


“3. ISth December 1971. The students of this college have taken in their strides 


continual disturbances in the city. I feel deeply grateful to my colleagues that 
amidst-the clash of arms and the men as well as many untoward incidents in 
and around the city, the students of this College have offered battle to combi- 
nation of hostile forces and have discharged their onerous duties in the matter 
of upholding the standards of the University College of Law Union. 


. We would like to reiterate that the Hardinge Hostel should be renamed 


- after a distinguished alumni of the University College of Law, credit, to the 


Sak" 16, | 


122 


UNIVERSITY LAW JOURNAL 


students aid funds of this college, the sale proceeds of the forms for admission, 
improve the service conditions of our respected teachers. Besides, there are 
other demands. which were placed before the Vice-Chancellor in the form 

a Memorandum duly adopted by the Working Committee of the University 
College of Law Union. The Memorandum is annexed to this report. The 
requirements in terms of the said memorandum which have not yet been 
fulfilled obviously await new endeavour of our successors. 


. We felt deeply.grateful to Shri Siddhartha Sankar Roy, the Minister for West 


. Bengal who inaugurated the All India Law Students: Conference, Hon’ble 
.Mr. P. B. Mukherjee, Chief Justice, Calcutta High Court who presided over 


the Conference and Shri Banamali Das, Advocate General who kindly attended 
as the Chief Guest at. the Conference. I will be failing in my duty if I do not 
add that the success of this function was due entirely to the untiring co- 


- operation of Shri Udayan Mukherjee and Shri Samir De. My report will be 


incomplete without grateful thanks being conveyed to Shri A. C. Sen, Principal, 
who have been with us through rather -difficult though brief period and 


. Shri P. P. Modak, Principal (officiating) without whose gentle persuasion the 


problem of this college would invite head-splitting rather than hair-splitting. 
I place on record my heart-felt gratitude to our President Prof. J. K. Mukherjee, 
‘Vice-President Prof. S. K. Dasgupta and to our Treasurer Prof. J. N. Halder 
whose advice and leadership have led the Union to heights of many splendid 


. success. ' At the same time I would like-to mention that the University College 


of Law Union consists of all Teachers and Students of the University College 
of Law. To each is due my respectful regard and thankfulness. Because each 
has. contributed in his own way to the day-to-day functioning of this Union. 


General S 
Baidyanath Datta 


\ 
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NGU REPORT OF THE JOINT SECRETARIES ` 


x FROM THE ATHLETIC CLUB 


- 


The office of the Joint Secretaries enjoins the toughest duty of reporting the 
activities of this unique club. Unique in the sense that it reached an acme in 
every department known to. the local sports—an enviable position indeed ! ` It ` 
has not been the case just a few years back. But the old saying that sincere 
and sustained efforts do pay dividends orice again found to be proved by our 
predecessors-in-office and again by us, in our humble way. The Rule of 
Law of our campus which may be put together in the word “Uncertainty” 
could not overtake us in our pursuit to retain the Glory of “STATESMAN 
TROPHY” for the fourth consecutive year—A crown for the very best College ` 
team in the Calcutta University Sports and Games. 


At the outset, we like to ‘acknowledge our heart-felt gratitude to all 
student friends for allowing us to carry out this hazardous task. We took over 
at a time when majority of our players had either left us or their eligibility for 
' participation’ had been lost. So, we had to make a hurried search for eligible 
players and to get them admitted to. ensure the fair name of our teams. In 
this regard, we cannot but express our deep. sense of gratitude to the Calcutta 
University authorities and hope that such assistance would also be given in 
future in the interest of budding sportsmen of the country. f 


We started our activities in the Maidan under the able captaincy of 


_ Nemai Goswami in ELLIOT SHIELD campaign. We may remind, you that 


we were the proud holders of this reputed trophy last year. Naturally, we 
wera visited often with the usual tension of the reigning champions to progress 
through the various rounds to the final. In final, however, our Sujan Chakra- 
barty, Jiban Dutta, Biman Lahiri, Shyamsundar Manna and Vikramjit Debnath 
gave a scintillating display to bring home the coveted trophy amidst a 
thunderous applause from the crowd. | i 


“Next, we could field only a , few athletes in the Calcutta University Sports 
Meet. The team under the captaincy of giant Dwarik Sen, has felt quite 
unhappy over the absence’ of Mrityunjoy Chatterjee and Tapan Bhattacherjee 
who were last year’s hero. Inspite of this insurmountable handicap, our - 
Suhrid Banerjee, M. Ali, D. Roy Chowdhury and the captain himself had to 
exert their best effort to achieve Runners-up position. 


The Annual Sports Meet of our College. was a-splendid gathering of past 
and present. With the exception of one unfortunate incident, two days of track 
| And field events were ultimately concluded. after an. invaluable speech made 
by our, Guest-in-Chief, Hon'ble Mr. Justice , Durgadas Basu. The colourful 
evening of the. meet shall definitely linger- in: our memory while the melodious 
tunes ‘Played by. the. Calcutta Police Band shall continue to ring at the recollec- 
tions in future.. We are thankful to the Commissioner of Police, Calcutta, for 
his kind patronage in assisting us at so short a notice. 
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In CRICKET, we romped through easy winners in all the matches of 
Principal §. Roy Memorial Challenge Shield to achieve the glory of winning 


the coveted Shield for the fourth time in a row. 4 


-I 
F 


The Supremacy of Law College Team in Cricket has become an established 
fact. This year, the team has been stronger on the inclusion of Tapan Bhatta- 
charjee, a much-wanted figure behind the stumps after R. Jeejeebhoy. In all 
the matches played during the season, Captain Sujoy Ganguli gave a good 
account of himself along with Subrata Guha, Gopal Bose, Dilip Doshi, Subhra 
Chatterjee and Ex-Secretary Sudipta Sarkar who were instrumental in our easy 
victory. We appreciate their talents and hope that in the years to come, the 
deserving ones would not only be asked by National selectors to stand by but 
also be called upon to serve the nation. 


The Calcutta University Hockey Tournament this year was marred by a 
few untoward incidents and as a result the authorities had to cancel the Knock- 
our Tournament much to the prejudice of our club. We are proud to remind 
you that our team was the Champion of both the League and Knock-out 
trophies last year. 


However, the League Tournament of the year was concluded: and, astonish- 
ingly enough, our team emerged Champion. Our sincere thanks tọ Dipankar 
Hazra who certainly did infuse in the team the confidence and spirit with the 
progress of the tournament. Mention should also be made of Subhendu Hazra, 
Alok Chatterjee, Barindra Singh and Safi Mondal for their valuable contribu- 
tion in our ultimate victory. The last-named three had also the additional 
honour of being called for selection of the Indian "Varsity Hockey team in 
the forthcoming tour of Australia. : 


In the first ever success in Inter-college Volly Ball Tournament our 
Anjan Sengupta, Sumit Panja, Babula] Kundelia, Sujit Chatterjee, Himadri 
Duari and Captain Chanchal Banerjee gave a splendid display. 


Our men with the oars, in Rabindra Sarobar Lakes have put up a magni- 
ficient display of rhythm and stamina to win the, Knock-out Regatta and finish 
Runners-up in the League Regatta. In his team Avijit Dutta Roy com- 
mendably inspired the crews, Ashok Mehta, Vijoy K. Guanani, Ranjit Ghosh 
and Amal Kanungo, to bring out the rowing of their life much to the satisfac- 
tion of the College supporters. | 


As usual, our Badminton heroes Badal Bhattachaji and Subrata Chatterjee 
reached the final of the Inter-Collegiate Badminton competition. But the dilly- 
dallying of the concerned authorities has prevented us so long from winning the 
Trophy for four years in a row. We expect that the final match shall be e 
arranged without any further delay. 


As regards individual performances, our Ex-Joint Secretary Subrid - . 
Banerjee’s name comes first for he had the rare distinction of representing . 
Calcutta University in both Athletics and Foot-ball. The performance of 
Sri Ashok Biswas in the Asian Games Waterpolo in Bangkok was also an 
achievement worth-mentioning. The silver-lining however, came from Rusi 


x? 


UNIVERSITY LAW JOURNAL 
4 i 

Jeejeebhoy, University Triple Blue in Cricket, Hockey and Table Tennis and 
cur ex-member, who gave a sterling display behind the stumps in the victorious 
Indian Cricket Team’s tour of West Indies. 


We take advantage of this occasion to express our gratitude to Vice- 
Chancellor Dr. S. N. Sen, Pro Vice-Chancellor Dr. P. K. Basu and Registrar 


“Sri Arun Ray for their kind patronage in the affairs of our club. We sincerely 


acknowledge the valued guidance received from our beloved Vive-Principal 
Prof. P. P. Modak and our Professors in general while carrying on our activities 
in many critical situations. No word is- appropriate in describing the tremend- 
ous boost our President Prof. S. R. Sengupta had played in achieving our 
repeated successes. We would be failing in our duties if we do not express our 
heart-felt thanks to the members of the Executive Committee and student 
friends in general without whose co-operation it would not have been possible 


= 


for us to fulfil our mission so successfully. | 


- Before finising, we like to urge our student friends to let the Athletic Club 
maintain its glorious tradition and to reject anything which is not cricket. 


— Asit Kumar Nayak 
Tarun Chand Dutta 
Joint Secretaries, 
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REPORT OF THE JOINT SECRETARIES, 
SOCIAL AND DRAMA 


It is an admitted fact that our department has its considerable worth and 
so there can be no apprehension of breaking the tradition. As a result of 
accumulation of experience gathered from the past, we generally inherit rich 
legacy of ideas and habits, encouraging us to exhibit the alluring beauty of 
our department. 

: | 

But to our misfortune, our union dawned at a time when cloudy atmos- 

phere prevailed everywhere disrupting our cultural patterns. 


Our first and foremost activity was confined in the annual Inter-Collegiate 
Competitions at the Calcutta University Institute in September, 1970, and we 
duly sent our representative to compete in many events. But at last the Institute 
withdrew the competitions due to continued disturbances in the city and in some 
other places. So there can be no conception of negligence on our part at all. 


However, the Institute has arranged for annual Music, Dance and Drama 
Competitions to be held in September, 1971, and we have decided to send com- 
petitors in all the events and we sincerely hope our competitors will no doubt, 
win the best prizes as our representatives did in the past for several successive 
years. 


Our next activity which was the first in our time was that we held the 
annual Freshers’ Special according our welfare to the freshers, admitted into 
our college during 1970-71 in a large gathering in an open air, in the university 
lawn and we are glad to record that the function met with a splendid success 
with high applauses from the audience. 

We have decided to hold the annual Social function in a very short time 
and are striving hard to make this traditional function a success and we 
sincerely hope all our efforts will never go futile. 


We are sorry to note that unforeseen circumstances did not permit us to 
proceed on with business. It is to be noted further that we could not complete 
our functions arranged before this report was drawn up. 


Satyaranjan Majumdar 
Kanak Tilak Banerjee 
Joint Secretaries, 
Social & Drama, 
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| SPEAKING FORM “HARDINGE HOSTEL? 


- A report from Hardinge Hostel ’ is “the report of ‘remarkable unity among 
the ` young inen from different parts ‘of’ the country gathered together with a 
common ‘purpose. to study Law. A students” Hostel offers a common platform 
for students coming from different “places, speaking” different languages upon 
which is forged “UNITY IN DIVERSITY ” “which forms the essence of oul 
culture. 


= hah, KA 
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Hardinge ‘Hostel has always been ‘the sedie of enterprising boys. Many 
races have been, and Will be won ïn course of- years, but we are particularly 
proud to announce that the high tradition of this Hostel in the departments 
of Sports and Union activities has been energetically kept up in this year as 
well. Like previous years we are going to win the “Statesman Trophy” with 
record points under thé able guidance of. Sri Asit Kumar Nayak, Jt. Secretary 
“Of our Athletic Club. Others who have shown talent in different sports :— 
Suhrid Banerjee hit the headline by ‘getting the University Blue both in 
Atheletics and Foot-Ball.' The name.of Sri S. K. Chakraborty, who proved his 
extraordinary ability in the Intra Badminton Tournament during the last three 
years, deserves special mention. Under his able captainship our Law College 
Badminton Team stood the: first position in ~ thé Inter College Badminton 
Tournament during the last two years. We are glad to recall the many 
‘renowned Badminton players of West Bengal assembled on the campus by the 
invitation -of our Captain, to encoyrage our players by demonstration of their 
various techniques. ‘Our boarder Sri Gopal Biswas was declared qualified as 
‘Mr. “Samson” in the Gymnasium, organised by the Law. College Gymnasium 
. authority.” Sri Santosh Mukherjee and Sri Byomkesh Kar, two of our Boarders, 
passed the C.A Final Examination this year. Our Hostel Debate Team also 
won the second Prize in Inter Hostel Debating competition conducted by the 
- X:M.C:A. It was represented by Abhijit Datta Majumdar and Alok 

ane Supriya Kar, stood eleventh in the W.B.C.S. examination 

year. , 


As in other years we performed the “Swaraswati Puja Festival” this year: 
too in Our Hostel Campus. The most entertaining social functions took place 
on this occasion in which one of the celebrated Radio Artists, Sri Swapan 
Gupta, an ex-boarder of our -Hostel, participated. Sri Swadesh Acharyya ` 
‚recited “Africa” by Tagore on that occasion, and entertained the audience 
is his a Peer 
oe pE ae $ Sela KAN MR 4 

We. place on record aur deep appreciation aid admiration for the historic 
struggle for freedom of our brethren across the boarders against the ruthless 
repression and wanton genocide committed by the Par Army, and assure the 
. Bangla Desh People of our best wishes and full co-operation in their 

- grim ordeal.. | | 
.. es ~ z cae Ca ae dan ane ie ea Kak So | 

Unlike the other sister Nota Hardinge Hostel ; is unique of its king: 

and like the others it has its own problems as well. While we thank the autho- 
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tities for the many ameliorative measures recently undertaken by them which 
include remission of six months’ seat rent for the boarders and resumption of 
repair work of Hostel Building, we only wish that the authorities will be 
pleased to provide at least some of the pressing amenities crying vainly for long 
without any provision being made as yet.. Among such needs may be men- 
tioned provision for a big guest Room, Rewiring of Electric lines, a good 
Library, Telephone facilities and the like. We are happy that the authorities 
have lately allowed fresh admissions to the Hostel after a period of temporary 
suspension during the initial stages of the repair work in progress. 


We very much miss the pleasant presence of our beloved Principal (Offg.) 
Dr. B. N. Mukherjee, who has left the University for reasons not known to us. 
We also miss Prof.- Sadhan Roychaudhury, our former Superintendent, and 
Sri Mrityunjoy Basu, Superintendent of our Law College, who have retired 
from service. re a oy. 

We regreat to note that at a time like the present when everything is 
changing, the name of our Hostel’ remains as it is without responding to the 
popular sentiment which cries “for a change for the better. And we do no 
more than convey the general sentiment of our boarders to suggest that the 
Hostel should be named after Sir Asutosh Mukherjee or Dr. Shyamaprasad 
Mukherjee of sacred memory or after Dr. Pramotho Nath Banerjee who retired 
as Principal of the Law College ‘several years ago after a long and glorious 
service to the Institution. 7 Ta 

In conclusion we greatfully express our heart-felt thanks to our Lecturer- 
in-charge Prof. N. D. Roy, our- beloved Superintendent of the Law College, 
Sri Prafulla Kumar Mitra, and specially’ to our Hostel Superintendent Prof. . 
Nakuleswar Banerjee whose inspiration is the only capital in every walk of our 
Hostel life. We on our part may- assure the authorities on the one hand and 
our friends on the other that we will spare no pains to see that our Institution 
grows from more .to more and help keep up the tradition built up over the 
years now. Ta Re RE 7 Se ee | 
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Kanchan Banerjee 

: Prefect, Ward—TII 

Rabin Kumar Roy 
Prefect, Ward—IV 

Samir Kumar Chakraborty 
Prefect, Ward—V 


Statesman Trophy 





Highest honour in Inter-Collegiate Tournament 
(Winner for four consecutive years) 
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PUN ` 


VOICE OF GYMNASIUM 


When we were elected Secretaries of the University College of Law 
Gymnasium, we had a dream to improve the Gymnsium, ın all of its aspects 
although it was a class by itself known as the first class Gymnasium in India. 


“We cherished in mind to approach our beloved President, Prof. Santi 
Ranjan Sengupta, to fulfil the want of an Olympic Barbell set for the interested 
Body Builders & Weight Lifters of our Gymnasium and it was gladly sanctioned 
by him when approached. Moreover, he also gave us his kind consent to help 
us to organise another Gymnasium of a-modern style at our Hazra Branch. 


.We thoroughly renovated the premises of the Gymnasium in a befitting 
manner with sufficient tube lights & other modern apparatuses absolutely 
necessary for rapid & scientific growth of muscles so that the members might 


have more attraction for it and concentrate more on -Body Building. As 


a result of our utmost endeavour in -this regard, it was possible to promote the 
practice of Yogo-asana along with other Body Building exercises amongst the 
boys to build up their strong - body- and mind. This important task was 
actually being materialised under the proper guidance of our beloved physical 
instructor Mr. Universe, Manotosh Roy. SENG 


- We are glad to-put on record that some of ‘our magnificient Body Builders 
participated in various State Body Building contests, Inter Collegiate Body 
Building Competitions & secured certain honours such as “Mr. Calcutta”, 
“Mr. Bengal”, “Shyamakanta Sree’, “Mr. Sandow”, “Mr. Appolo”, “Body 
Beauties Contest”, “Junior Mr. India”, “Himalayas Sree Contest” etc. Amongst 
them Sarvashri Tarun Chand Dutta, Manash Nath Sadhu, N. Rabindra Nathan 
were the lime light of those honours. , 


We remember with great pride the holding. of the Annual Body Building 
(Mr. Law College), Mr. Samson, Yogic Asana and Endurance competitions at 
the ‘Memorable Night of the 22nd January, 1971? at Law College Gymnasium 
Hall. These competitions were held in a befitting manner and were open to 
all members to ensure a very high standard of competition. The Annual 
Contests included an Educational Physical Culture demonstration by the 
renowned Body Builders and Gymnasts of India which made the above 
function more memorable. . 


The results of 1970 contests of our Gymnasium are shown below: 


Mr. Law College '70 Yoga-Asan (Girls) 

Shri N. Rabindra Nathan Miss. A. Tewari (1st) 
” Tarun Chand Dutta (2nd) ” Reba Chakraborty (2nd) 
” Satya Gopal Saha (3rd) ? Sunanda Roy (3rd) 

Md. Mohasin Ali (4th) 
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Mr. Samson '70 E Yoga-Asan (Boys) 

1. Shri Gopal Biswas Shri Swpan Kr. Majumdar (lst) 
2. ”? Satya Gopal Saha . (2nd) . ” Gopal Biswas (2nd). 
3. ” K. C. Mathur (3rd) ” S. S. Das (3rd) 
4, ” D.N. Sen (4th) ” B. Roy (4th) 
. Endurance 70 BEST PHYSIQUE “70 

1. Shri Tarun Chand Dutta | 0 

2. ” Gopal Biswas (2nd) : 

3.  ” Sudhir,R. Mandal  (3rd) Shri Tarun Chand Dutta. 

4. Md. Mohasin Ali (4th) 


We have pleasure to say that the winners were suitably awarded. 


We are glad to say that this is the first time we worshipped the goddess 
mother Saraswati in the Gymnasium premises. oe aa 

We do realise that if 20% of the students could have taken interest to keep 
their body fit through the medium of Scientific Way of exercises and Yoga-O- 
Bayam, we are sure that they could have fulfilled their ambition of life with 
a strong awareness of their personal Worth after entering into their own profes- 
sion, because a man without a good health and strong mind cannot establish 
his personality and declare himself as a man of vigour which is obviously 
needed to become a full fledged man. So we do hereby request our friends 
and brothers of the Law College to join the Gymnasium to enjoy the bliss of 
life and to get rid of. retrogressive lethargy which chechmates a man to fulfil 
his ambition. | | 

We.would be failing in. our. duties -if we do not express our sense of 
gratitude to the Hon’ble Justice M. S. A. Masud (Chief Guest), Prof. P. P. 
Modak, Principal (offg.) (who presided. over the function}, Sarvashri Bamacharan 
Kundu, Nilmony Das (Iron Man), Kamal Bhandary (Mr. India) Radheshyam 
Saha, Tinkari Dhar and Dr. Bhupesh Karmakar (who acted as judges in the 


competition) all of whom had been so kind to spare their valuable time 


amongst us in our Annual Function to make it a success. 


“We convey our heart-felt thanks to Dr. S. N. Sen, our esteemed Vice- 
Chancellor, Sri H.. M. Majumdar, Pro-Vice-Chancellor (Business Affairs & 
Finance), our Hon’ble President Prof. Santi Ranjan Sen Gupta and Instructor 
Shri Monotosh ‘Roy (Mr. Universe), for guiding us all through. | 


Our. special thanks are also due to Sarvashri Tarun Chand Dutta and 


Asit Kr. Nayak, Joint Secretaries (Atheletic Club), Mohan Lal Sarkar (Execu- 


tive) and Manash Nath Sadhu whose guidance and constant help enthused us 
in all the spheres of our activities. Last but not the least, we offer our thanks 
ts our capable Union and fellow students and also to the Office staff but for 
whose co-operation we could not have achieved anything., 


Biraj Mohan Dutta 
: Md. Mohasin Ali 
he. | Joint Secretaries, 
Gymnasium. - 


. -FROM THE DESK OF THE EDITORS. . 


The test of-an educated man is that he does not read newspapers and thc 
articles in a magazine are seldom read except by their authors. This may 
sound very cynical. Nevertheless we do feel that both newspapers and Law 
College Magazines are likely to be ignored unless they carry the messages of 
their times. Law is supposed to be the crystallization of the habit and thought 
of the society. No man is above the law and no man is below it and yet 
Voltaire advises us that if we-really want good laws we must burn those- which 
we have at present to make fresh ones. There is, in other words, a gap 
between the condified law and human aspirations the magazine must be a 
response to the whole firmament of legal order. In our opinion our legal 
order at the moment is in ferment. Men have burning desires and other ideas 
about the contents of Rule of law. That is why we decided that we must put 
in this issue all kinds of thought and all shades of opinion. Readers will judge 
how far we have succeeded in bringing together divergent trends. To us the 
values of mem are more important than the technicalities of law. John Milton 
reminds us “Men of most renowned virtue have sometimes by transgressing 
most truly kept the law”, The spate of amendment in our Constitution are but 
well considered authoritative transgressions. As Nepoleon put it intriguingly 
like a woman a Constitution is never fruitful unless thoroughly violated. 


-We thank our teachers and colleagues in the University College of Law 
Union who have carefully selected the articles, read the proofs, encouraged 
students to contribute. Our efforts will have attained a measure of success if 
at least the contributors feel that justice has been done in the matter of printing 
the paper on which their words are destined to enjoy enduring value. 


We are deeply sensible of the invaluable held and co-operation Messrs 
Sreekanta Press have extended to us at each step. ih 


We should like to conclude by saying that this magazine will become 
indisputably a valued annual medium of original work of teachers and students 
at home and abroad if larger funds are allotted to cover the cost of publication 
which has gone up considerably. oi | 


l We would like to say how very deeply grateful we feel for the, magnificent 
contributions we have received from distinguished Jurists including of the 4th 
Commonwealth Law Conference 1971. We do express the hope that they 
with continue to contribute to a magazine which represents the biggest Law 
College of Asia. 


. With these few words we are forwarding this Journal to the hands of our 
dear friends with a great expectation of their full satisfaction. - - 
í 7 4 | Madan Mohan Kundu 

Sa Ea a, PB, Prabir Kumar ‘Ganguly 
' :  Jomt Editors . - 


PRESIDENTS, EDITORS. AND GENERAL SECRETARIES OF 
UNIVERSITY COLLEGE OF LAW UNION CALCUTTA, 1928-71. 


ME PRESIDENTS - - 


1928-1930—Prof. Ramaprasad Mookerjee 


1930-1931— ” 
1931-1933— ” 


1933-1935— ”. 


1935-1937— ” 
1937-1942— ” 


1942-1943” 
1943-1946— _” 
1946-1949— ” 
1949-1952— ” 
1952-1953— ” 
1953-1956— ” 


1930-1931—Sri 
1931-1932— ” 
1932-1933— ” 
1933-1934— ” 
1934-1935— ” 
1935-1936— ” 
1936-1937— ” 
1937-1938— ” 
1938-1939— ” 
1939-1940— ” 
1940-1941— ” 
1941-1942— ” 
1942-1943— ” 
1943-1944 ” 
1944-1945— ” 


Pramathanath Banerjee 
Debendranath Mitra 
Ajoy C. Dutt 
Ramaprasad Mookerjee 
Ramendra Mohan 
Majumder 
Sudhis Chandra Ray 
_ S. N. Bhattacharjya 
.B. Roychaudhury 
R. M. Majumder 
S. A. Masud l 
R. Roychaudhuri 


Dhiraj Ghose 

Ranjit Kumar Banerjee , 
Jatin Mukherjee | 
Pareshnath Banerjee 
Dhrubajyoti Sengupta 
Kalipada Biswas 
Sachindra Kumar Roy 
Jitendranath Mukherjee 
Sushil Kumar Ray ' 
Nirmal Chandra Dutta 
Sukumar Mukherjee ' 
Biswanath Banerjee 
Prafulla Kumar Chaudhuri 
Samar Dutta 

Samarendra Kr. Chaudhuri 
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1957-1963— ” 


1963-1964— ” 


1964-1965— ” 
1965-1966— ” 


1966-1967— ” 


1967-1968— ” 
1968-1969— ” 
1969-1970— ” 
1970-1971— ” 


EDITORS 


1945-1946— Sri 
1946-1947— ” 
1947-1948— ” 


1949-1950— ” 
1950-1951— ” 
1951-1952— ” 
1952-1953— ” 
1953-1954— ” 
1955-1956— ” 


1956-1957— ” 


 1956-1957—Prof. B. Raychaudhuri (Late) 


© S. A. Masud 
S. A. Masud 
S. A. Masud 
S. K. Mitra 
Dr. P. C. Chunder 
Dr. P. C. Chunder 
A. K. Ghose 
S. K. Mitra 
P. P. Modak 
J. K. Mukherjee 
J. K. Mukherjee 


Haridas Basu 
Ranjit Ghosh 


Durgaprasanna Chakravarty 


Birendranath Mukherjee 
Debaprasad Chowdhury 
Chandi Sadban. Basu 
Chandrakumar Banerjee 
Madanlal Jhunjhunwala 
Ajit Kumar Chatterjee 


Anjan Kumar Banerjee , 


Dwipendra Chandra 


Bimal Kumar Dutta 


Mriganka Shekhar Ghosh 


\ 


Chakravarty 
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EDITORS | 


1957-1958—Sri Santiranjan Ganguli ` 1965-1966—Sri Siba Prasad Ganguly 
< ” Tarak Nath Banerjee DR > Asoke Chandra Chunder 
. 1958-1959 ” Madhusudan Majumder 000” Santanu Kumar Roy 
” Shyam Sundar Agarwalla : ” Sankar Mukherjee 
1959-1960— ” Bishnu Pada Mukherjee 1966-1967— ” Bishan Kumar Gupta 
” N. S. Bothra | 0.1» Aloke Sen Gupta 
1960-1961— ” Manindra Nath Basu, . Se © ~ 2 Biswanath Mukherjee 
” Durga Charani Sarker ” Abhijit Bhatta 
1961-1962— ” Pravakar Jha ; 1967-1968— ” Salil Biswas 
” Shyamal Kumar Chatterjee”. ” Syamal Ganguli 
1962-1963— ” Srikanta -Mukherjee ; ~ > Nirmal Chand Sett 
Parash Nath Singh - 1968-1969— ” Dhananjoy Nandi ` 
1963-1964— ” Tulsi Charan Bhattacharyya - TE Kalyanmoy Sen Gupta 
” -Shankar Ray z 1969-1970— ” Dilip Kumar Sen 
1964-1965— ” Nihar Ranjan Chakraborty ©- + > Sreemanta Boral 
_” Kshitis Ch. Das - - 1970-1971—-” Prabir Ganguly 


oe = ” Madan Mohan Kundu 


GENERAL SECRETARIES 


1928-1929—Sri Abinash Bhattacharjya 


1929-1930— 
1930-193 1— 
1931-1932— 


1932-1933— 
1933-1934— 
1934-1935— 
1935-1936— 
' 1936-1937— 
1937-1938— 
1938-1939— 
1939-1940— 
1940-1941— 


1941-1942— 


1942-1943— 
1943-1944— 
1944-1945— 


1945-1946— 
1946-1947— 
1947-1948— 
1948-1949— 
1949-1950— 
1950-1951— 
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Sreepada Majumder 
Prasun Ghosh 
Kamaleschandra Banerjee 
Mrityunjay Prasad Basu 
Sushanta Kumar Sen 
Sudhir Chandra Deb 
Saradindu Kumar Niyogi 
Satyen Home 
Chittaranjan Misra 
Suhiskumar Ray 


Harendrakishore Chatterjee 


Sibendrakumar Basu 
Bimalchandra- Dutt 
Suhrid Dutta 
Kamudkanta Roy ` 
Sunilkanti Pal 

Robin Mitra 

Siddhartha Sankar Roy 
Amalkumar Sen 

Bivash Mitra 

Amaresh Mukherjee 
Biswanath Bajpayee 
Rabin Basak | 
Durgaprasanna Chakravarty 
Ashoke Krishna Dutta 
Satya Narayan Roy 
Lenin Roy 


1951-1952—Sri Sahdeo Mishra 


1952-1953— 


1953-1954— 


1955-1956— 


1956-1957— 
1957-1958— 
1958-1959— 
1959-1960— 
1960-1961— 
1961-1962— 


1962-1963— 
1963-1964— 
1964-1965— 


1965-1966— 
1966-1967— 


1967-1968— 
1968-1969— 


1969-1970— 
1970-1971— 
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Amal Krishna Saha 

Sk. Sajjar Ali 

Hrishikesh Sarker 

Pratip Mitra 
Prabhat Dutta 

Md. Altaf Hussain 
Ramendra Nath Mukherjee 
Munna Lal Badalia 

Asit Kumar Chowdhury 
Sunil Kanti Banik 

Gopal Chandra Law 

Asim Dasgupta 
Debaprasad Bhattarjee 

R. Gupta 

Nripendra Narain Roy 
Shyamal Kumar Chatterjee 
Ashutosh Law 

Samaresh Mukerjee 


` Chittaranjan Bag 


Nikhil Behari Gupta 
Amal Kumar De 

Samar Roy Chowdhury 
Tarun Kr. Mukherjee 
Manabendra Kumar Das 
Arun Bhattacharjee 
Manikpada Bhattacharjee 
Baidya Nath Datta 
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University-College of Law Union, Calcutta 


MEMBERS OF AAE CENTRAL COUNCIL FOR THE SESSION 


Sanat Kumar Biswas 
Rameswar Prasad 
Krishna Kumar Shah. 
Rathindra : Ch. Das 
Hemendra Guha Ray 
Surendra Kr. Sharma _ 
Gowardhan Das Daga 
Ajoy Kr. Chakraborty 
Sukumar Basak 


Amit Kr. Roy Choudbury 


Sujit Kumar Laik 
Manik Lal’ Datta 
Tapan Kr. Goswami , 
Samir De : 
Ranjit Kumar Ghosh 
Asim Kumar Seth 
Jahar Lal Chaudhuri 
Gajanand Shahal . 
Sibdas Sen 

Bithi Bhattacharyya ` 
Biswajit Kar 
Kanchan Niyogi . 
Kanak Kumar -Datta 
Malyan Kumar Sengupta - 


Dwarka Prasad . Agarwala. ` 


Chanchal Saha. 
Shyama Pr. Bhattacharjee 


1970-71 


FIRST YEAR CLASS 


28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
. Nirmalya Kr. Bhattacharya 


\ 


Sanatan Bhattacharyya 
Samar Kumar Ghosh - 
Subimal Chaudhury 
Saraj Kumar Rudra 
Samir Kumar Banerjee 
Dipak Kumar Datta 
Nirmal Kanti Som 
Arup Kumar Ghosh 


Miss Susmita Das 
Shiva Broto Datta 
Udayan Mukherjee 
Arindam Mukherjee 
Mihir Chakraborty 
Asim Kumar Sarker 
R. Narayani 

Arun Kumar Maitra 
Hemanta Kr. Sengupta 
Deba Pr. Basu Thakur 
Ananda Kr. Bakshi 
Asok Kumar Banerjee 
Anup Narayan Bagchi 
Ramesh Chandra Dhar 
Ajit Kumar Basu 
Amarendra Narayan Bhawal 
Motilal Saha |. 
Abhijit. Mazumder 
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| Dipankar Dasgupta 


Samir Kumar Roy 

Md. Gholam Rasul 
Chitra Banerjee 
Chandra Sekhar Gupta 
Prabir Kr. Ganguly 
Biraj Mohan Datta 
Baidyanath Datta 

Bipul Kumar Nandi 
Sourindra Nath Banerjee 
Abdul Hai Mollah 
Mihir Kumar Sen 
Mrinal Kanti -Ghosh 
Staya Ranjan Majumder 
Arun Kumar Pal 
Narendra Kr. Khandelwal 
Subrata Ray 

Indrajit Deb 

Subhas Chandra Datta 
Sanjit Kumar De 
Brindaban Saha 

Shib Sundar Das . 
Rabindra Kumar Roy 
Kanak Tilak Banerjce 
Rathindra Nath Mitra 
Kamalendu Gupta 
Srimanta Chand Boral 
Kartik Chandra Chatterjee 
Sunil Kumar Saha 
Nripendra Nath Sanyal 
Kalyan Kumar Mondal 
Anil Chandra Ray 
Kanchan Banerjee 
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SECOND YEAR CLASS 


` 


88. 
89. 
90. 
"91. 
92. 
93. 
94. 
95. 
96. 


101. 
102. 
103. 


105. 
106. 
107. 
108. 
109. 
110. 
111. 
112. 
113. 
114. 
115. 
116. 
117. 
118. 
119. 
120. 


Niranjan Sarkar 

Prodyot Kr. Bhattacharyya 
Milan Kumar Tarafdar 
Nimai Charan Panja 
Shyamal Sengupta 

Asok Biswas 

Sk. Sujauddin 

Madan Mohan Kundu - 
Ashim Kumar Bose 
Sobhan Deb Chatterjee 
Jayanta Kumar Banerjee 
Ramendra Prasad Banerjee 
Biplab Kumar Roy 

Bijay Banerjee 

Asok Kumar Basu 

Sanjoy Kumar Ghosh 
Sadasivan Ramani 
Basudeb Pal 

Baldeodas Mohata 

Nidhu Ranjan Roy Malakar 
Gour Chatterjee 

Kazi Nazrul Islam 

Dilip Kumar Mukherjee 
Kanchan Das Majumder 
Amit Kumar Saha 

Ashit Kumar Mandal 
Samir Kumar Ghosh 
Akhil Kumar De 

Ranajit Kumar Mukherjee 
Chittaranjan Barua 
Ranjan Kumar Ghosh 
Salil Kumar Mukherjee 
Sk. Md. Ahia 
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121. -Bibek Sen Sarma 


122. 
123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 
131. 
132. 
133. 
134. 
135. 
136. 
137. 
138. 
139. 
140. 
141. 
. -142, 


Sachindra Mohan Dutta 
Sankar Lal Roy 

Sanat Kumar Sen 

Asim Kumar Mukherjee 
Dibyendu Mallik 
Rupendra Nath Mukherjee 
Dhrubajyoti Chatterjee 
Subhendu Kr. Choudhury 
Jagadindra Nath Chakraborty 
Subodh Kr. Balow Majumder 
Nanigopal Banerjee 

Vijay Kumar Murarka 
Narayan Ch. Das 
Gouranga Chandra Saha 
Subir Kumar Sinha. 
Montu Lal Chakraborty 
Deb Kumar Sinha 

Samir Kumar Sarkar 
Pradip Kumar Banerjee 
Jiban Krishna Ganguly 
Bimal Kumar Singh 


137 


THIRD YEAR CLASS 


143. 
144, 
145. 
146. 
147. 

148. 
149. 
150. 

- 151. 
152, 
153. 
154, 

155. 
156. 


157. 


- 158. 
159. 
160, 

— 161. 
162. 


163. 
164. 


Dipakendu Sanyal 
Jyotirmoy Guha 

Subir Chaudhuri 

Kamal Kumar Nandi 
Dharani Kanta Bhattacharya 
Nirmal Kumar Chatterjee 
Saroj Kumar Sarkar 
Nimai Chand Samanta 
Sushil Kumar Roy 

Samir Kumar Mukherjee 
Dilip Kumar Sen 

Pranit Kumar Ghose 
Swapan Kumar Majumdar 
Kinkar Chandra Ray 
Guru Prasad Ganguly 
Asim Banerjee 

Shyamal Kr. Bhattacherjee 
Gautam Chakraborty 
Joges Banerjee 

Asish Kumar Ghosh 
Tarak Nath Banerjee 
Sankar Kumar Sanyal 


samia ea. 
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_ Impartiality is the life of Justice, “as justice is of all good government.” ‘on 


“The only way ‘to make the 1 mass of mankind see the beauty of justice, 


is by showing them, in Ni plain terms, the conseguence of injustice.” 
—Sydney Smith. 


a 


- “To be perfectly just is an attribute of the divine nature , to 7 so to` 
the utmost of our abilities, is the glory of. man.’ o 
A — Addison. 


“What is in any with. justice should also be i in conformity. to... 


the laws.” 
Socrates. — 


£ 


“j na is 3 the first virtue ot. those ais command, and stops | the 


complaints of those who obey.” - A 


—Diderot, 
“An honest man nearly always thinks justly.” | i a 
= T i i 


- 


“Justice is the insurance we have on our lives and property, and 


obedience is the premium. we pay for it.” ; a OR iS 
- : ae ~ —Penn, 


= Pal t 


“Good laws make it easier to do right and ‘harder to do wrong.” 
—Gladstone. 


“It. is a very easy thing to devise good laws, the difficulty is to make . 
them effective. The great mistake is: that of looking upon men as virtuous, 
Or thinking that they. can be made so by laws, and consequently the 
greatest art of a politician js to reader vices serviceablė to the cause |. 


of virtue.” ; 
| Bolingbroke: 


“Where law ends, tyranny begins.” 
; " — William Piit. 


“The seat’ of knowledge is in the head, of wisdom in the heart. We 
are gure to judge wrong if we do not feel right,” 


z ` 


t 
Hazlitt.. 
# ~! 
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ka deteodant, nor ple bu the cause itself. pi Ban e 
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